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We announced in a pre- 
vious “ Journal’’ that the 
Negotiable Instruments 
Law would take effect in Kentucky 
on June 14th. We desire to correct 
this, as it is a day out of the way. 
The date is June 13th The Ken- 
tucky legislature adjourned March 
15th, and ninety days from that 
date makes the date of taking effect 
June 13th. 


N. 1. L. in 
Kentucky. 


During February,March 
and April we published 
a series of articles upon 
the verification of in- 
dividual deposit accounts. The lead- 
er was an article by Bank Superin- 
tendent Johnson of the Minnesota 


Verification 
of Individual 
Deposits. 


Bank Department, showing the suc- 
cessful operation of a method of veri- 
fying the individual ledgers of banks 
adopted and practiced in his depart- 
ment; and this was followed by arti- 
cles written by officers in national 
banks describing the methods of veri- 
fication of the individual deposit 
liability, practiced in their respec- 
tive institutions, together with the 
views of a national bank examiner 
upon the subject. 

Emphasis is given to the necessity 
for the adoption of some system by 
which the exact state of the liability 
of the bank to each depositor may 
be verified at frequent intervals, by 
the defalcation of upwards of $60,- 
000 which has recently come to light 
in the Tradesmen’s National Bank 
of New Haven. The teller of this 
bank commenced tosteal money from 
the institution many months before 
the bank examiner went over his 
books in December last. He operated 
on half a dozen of the large ac- 
counts. When deposits were made, 
the teller credited the depositor on 
his pass-book with the full amount 
of the deposit. Then he made out 
a false deposit slip after deducting 
what he had taken out for his own 
use, and destroyed the original de- 
posit slip. 

When discovery was made at the 
beginning of June, the teller at first 
confessed to taking something like 
$30,000 by this method, but the 
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pass-books of depositors kept com- 
ing in showing credits of which the 
bank had no record, until finally the 
amount was shown to exceed $60,000. 

This tardy verification of pass- 
books might better have been made 
earlier, periodically and systemat- 
ically. If the system in practice in 
the Minnesota Bank Department had 
been in vogue, then when the ex- 
aminer madehis examination, notice 
would have been sent to a fair per- 
centage of the depositors, especially 
in case of those accounts which were 
inactive, that the bank’s books show- 
ed such a balance on such a day, and 
requesting a comparison and report 
in case of any discrepancy, in an 
enclosed envelope addressed to the 
examiner; and such a method would 
probably have brought to light the 
defalcation, before it had reached 
such a damaging amount. Full de- 
scription of this method is published 
in the “Journal” for February at 
page 93. 


Certificates of deposit, 
issued by banks and 
trust companies, are ne- 
gotiable instruments, or not, accord- 
ing to their form. The ordinary form 
“payable on return of this certificate 
properly indorsed”’ is generally held 
negotiable (although the courts of 
Pennsylvania have held thecontrary ). 
But there are many forms of certifi- 
cates of deposit which are clearly not 
negotiable, or where their negotia 
bility is a debatable question. Im- 
portant results oftendepend upon the 
question of negotiability If a certifi- 
cate is not negotiable, the purchaser 
takes it subject to defenses which the 
bank may have against the original 


Certificates 
of Deposit. 
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payee; and where it is not : 
ble, and the payee claims tha 
been lost or destroyed, the ba: 
safely pay its indebtedness 
to him, without indemnity, a! 
the certificate cannot be surr 
as no purchaser of a non-ne; 
certificate alleged to have b: 
or destroyed, but which, in : 
has been indorsed for value, ca: 
superior rights against the ba 
the payee had; whereas, in 
a negotiable certificate, indem: 
the bank, as a pre requisite | 
ment, would be necessary. 

The New York court of appea 
recently passed upon an interesting 
case of this nature involving tlie ne- 
gotiability of a form of certiticate of 
deposit issued by one of the New York 
trust companies. The form of the 
certificate and the full opinion of the 
court will be found published in this 
number. The certificate in question 
recited the deposit of $500 and pro- 
vided that the trust company 

‘on five days notice will repay, in 

current funds, the like amount, 
with interest, to the said Caro- 
line Zander or her assigns, on 
return of this certificate, which 
is assignable only on the hooks 
of the company.”’ 

The payee of this certificate, claim- 
ing that it was lost or destroyed, 
demanded payment without its sur- 
render. The trust company, contend- 
ing that the certificate was a nego- 
tiable instrument, refused to make 
payment unless it was indemnified 
against a possible liability in the 
event the certificate should turn up 
in the hands of a bona fide purchaser. 
The payee refused to give any indem- 
nity. When the case first came up 
for decision, the New York supreme 
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‘t special term held that as 
20 of the Negotiable Instru- 
Law provides that, to be ne- 
gotiale, an instrument “must be 
payal'e to order or to bearer,’’ and 
as this certificate was not so pay- 
able, but was made payable to the 
payee ‘or her assigns,” it was not 
negotiable, and no indemnity was ne- 
cessary aS a pre-requisite to payment, 
or the issue of a duplicate.* At the 
time this decision was rendered, we 
published a criticismt+t, contending 
that under the law merchant and the 
Negotiable Instruments Law, the pre- 
cise word “‘order’’ was not necessary, 
but the use of any equivalent word, 
such as ‘‘assigns,’’ which showed an 
intention that the instrument should 
be negotiable, was sufficient. This 


court 
secti¢ 
ments 


view is now sustained by the coart 
of appeals which, however, holds the 
certificate in question not negotiable 


for another reason. 

The court of appeals holds that if 
the certificate was merely payable to 
Zander or assigns on five days notice 
in current funds on return of the cer- 
tificate, it would be negotiable ; but 
that the clause that it is ‘“‘ assignable 
only on the books of the company,”’ 
makes it non-negotiable, and that 
this construction of non-negotiability 
is fortified by the following clause, 
also contained in the certificate : 

“The right is reserved by this 

company upon giving five days 
notice, to reduce the rate or dis- 
continue the payment of inter- 
est on this certificate, or pay 
the principal, such notice to be 
given personally or through the 
mail, directed to the address 
named in the books of the com- 
pany. 

* Sec text of decision, 20 B. L. J. 107. 

120 B. L. J. 12. 
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We recently considered the ques- 
tion of negotiability of a demand 
certificate of deposit issued by a 
Rhode Island bank which contained 
this clause: 

“The bank reserves the right to 
redeem this certificate or to dis- 
continue the payment of inter- 
est, after six months from date, 
upon ten days’ notice, served 
either personally or through the 
mail to the recorded address of 
the payee.” 

We expressed the opinion that this 
provision made uncertain the time 
when the certificate was payable, or 
at all events, that the question of 
its negotiability was not free from 
doubt and could not be positively 
affirmed in the absence of judicial pre- 
cedent. Our opinion is now borne 
out by the decision of the court of 
appeals which constitutes a judicial 
precedent for the construction of 
such a clause. 

The certificate in question before 
the New York court of appeals being 
declared not a negotiable instru- 
ment, the trust company was held 
not entitled to indemnity as a con- 
dition of paying its amount to the 
payee, without its surrender by rea- 
son of alleged loss. 

A further interesting question was 
raised before and considered by the 
court. The trust company took this 
position: Even if this certificate is 
non-negotiable, nevertheless, in view 
of the provision that the amount due 
is payable on return of the certificate, 
if the company should pay the certifi- 
cate without requiring its return, it 
might be held liable, by way of es- 
toppel, to a subsequent purchaser, 
in analogy to the law relating to 
certificates of stock. Certificates of 
stock are not negotiable instruments, 
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but in certain cases the purchaser 
takes greater rights than the seller, 
against the corporation, based on 
the principle of estoppel or implied 
agency working in his favor. But 
the court of appeals holds that there 
is no analogy between the case of 
stock certificates, and that of cer- 
tificates of deposit, and holds the 
fact that a certificate of deposit pro- 
vides that the bank will pay it only 
on return of the certificate would 
not estop the bank from showing 
that it had paid it, without such re- 
turn, or make it liable for so doing, 
where the certificate was not a ne- 
gotiable instrument. 


It is a foolish thing for 
any individual or firm, 
engaged in the business 
of buying and selling stock or grain 


Speculation 
by Cashier. 


for their clients, on commission, to 
receive by way of payment checks or 
drafts of the client signed ‘‘A agent,”’ 
“‘A trustee,’’ or if the client is the 
cashier of a bank, checks of the bank 
signed by ‘‘A cashier,” either drawn 
upon itself or upon another bank 
with which the drawing bank keeps 
a deposit. In each of these cases the 
face of the check or draft carries 
notice to the one to whom it is 
given that the money, payment of 
which is ordered, does not, or may 
not, belong to A in his own right, but 
to another, and puts the taker on in- 
quiry as to the right or authority 
of A to pay it away for his own debt. 

We have in the past few years pub- 
lished numerous cases where checks 
so drawn and given to a creditor in 
payment of the private debt of A, or 
to a brokerage house as margin, 
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have resulted in the payee, wh» has 
taken the check without inqu'-» for 
a personal debt of A, being co »pell- 
ed to refund the money to th 
cipal or estate whose funds 
been misappropriated. 

The latest case of the kind is pub. 
lished in this number and it is the 
same old story. A bank cashier was 
speculating in grain. He drew the 
bank’s checks on its New York and 
St. Louis correspondents payable to 
the order of a brokerage commission 
company. The commission company 
took the checks without question. 
The money was lost in speculation. 
The checks were, of course, misap- 
propriations. The commission com- 
pany is held liable to refund the 
money received on all these checks 
to the receiver of the bank. It was 
apprised, said the court, by the 
medium adopted for the transfer of 
the money, that the cashier was em- 
ploying the funds of the bank in 
speculation on hisindividual account. 


prin- 
have 


Where a bank certifies 
for the drawer, his check 
on the bank, which the 
drawer then delivers to 
the payee but, by reason of some 
equity, as for example fraud of the 
payee, the latter is not entitled to 
payment, has the drawer a right to 
stop payment of the check and may 
the bank rightfully refuse payment, 
and interplead the drawer, in an ac- 
tion by the payee against it upon 
the check ? 

It would seem not, according toa 
decision of the appellate term of the 
New York supreme court in the case 
of the German Exchange Bank, which 


Stopping 
Payment of 
Certified 
Check. 
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we publishinthis number. The court 
holds that when a depositor has his 
check certified and delivers it to the 
payee, it is equivalent to payment 
to him of so much money. The bank, 
by its certification, becomes the cus- 
todian of so much money for the 
holder of the check, having no power 
to withhold it from him and inter- 
plead the drawer, because of a claimed 
equity of the latter, but is bound to 
pay the money represented by the 
check to the holder, as his sole prop- 
erty, upon demand. 

This view that a certified check is 
the same as so much money, so that 
the bank, after certification for its 
depositor, cannot protect him upon 
his notice not to pay, by refusing to 
pay until his dispute with the holder 
as to the latter’s right to payment 
is settled, does not, we believe, uni- 
versally prevail. We believe that in 
some jurisdictions the certified check 
is deemed not the same as money 
and nothing more than an accepted 
bill of exchange and that there are 
precedents where banks have been 
upheld in refusal to pay certified 
checks to their holders, because of 
valid causes. 

We will look into this matter furth- 
er, and make further publication in 
a subsequent number. 


The court of appeals 
of Kentucky, in a case 
which we publish in 
this number, refuses to 
disturb a verdict of $500 which a 
jury awarded a female depositor 
against a bank as damages for re- 
fusal to pay her check of $30, be- 
Cause an item had been mistakenly 


Damages for 
Dishonoring 
Check. 
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charged to her account, reducing her 
apparent balance to $12. The cus- 
tomer proved certain damages as a 
result of the dishonor—she was com- 
pelled to desist a course of art in- 
struction which she was receiving 
and was compelled to delay for three 
months the opening of an art store 
—and the court refused to hold that 
the amount of the verdict was ex- 
cessive. This caseshows what serious 
consequences sometimes flow from 
the refusal to pay checks, because of 
mistake as to a customer’s credit 
and, with other cases of like nature 
which we have heretofore published, 
teach the banker to be careful in all 
such matters. 


In the ‘‘ Journal’’ for May, 
answering a question 
whether, since the pass- 
age of the Negotiable In- 
struments Law of New York, the de- 
fense of usury could still be set up 
against the bona fide holder of a 
negotiable instrument, we answered 
that in our opinion it could and 
that section 96 of the Law, which 
provides that a holder in due course 
holds the instrument free from de- 
fects, defenses, etc. did not change 
the New York rule that an instru- 
ment, made absolutely void by the 
statute because of usury, is a nul- 
lity even in the hands of a bona fide 
holder for value. We added that the 
question had not been adjudicated 
since the passage of the law. 

In this last statement we were in 
error. The appellate division of the 
the New York supreme court, second 
department in 1901 decided* that 


* Strickland v. Henry, 66 App. Div. 23. 


Defense of 
Usury In 
New York. 
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the Negotiable Instruments Law did 
not change or affect the rule that a 
usurious note is not enforceable by 
the transferee, even though the lat- 
ter has no knowledge of the usurious 
character of the transaction. 

In a further decision, which we pub- 
lish in this number,* involving a 
similar contention that the Negoti- 
able Instruments Law has swept 
away the defense of usury, the trial 
court says that a very ingenious and 
plausible argument may be made in 
favor of the proposition, by refer- 
ence to certain sections of the law, 
but that it (the court) is bound to 
hold that the defense of usury still 
exists, in view of the decisionin Strick- 
land v. Henry, which is controlling 
upon it. 

In our view, there is no section of 
the law which will validate and make 
enforceable, an instrument made ab- 
solutely void by statute. Usury is 
more than a defect or an infirmity 
in a negotiable instrument, its effect, 
under the statute of New York (ex- 
cepting the case of banks), is to make 
the instrument absolutely void—a 
nullity—and it cannot derive vitality, 
no matter how complete the inno- 
cence and want of knowledge, of the 
purchaser who acquires it. 


A point in the law of 
attorney’s fee notes has 
been decided by the Su- 
preme Court of Montana. Suppose 


Attorney’s 
Fee. 


* See page 408. 
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a man makes his note in whi ': he 
promises to pay the amoun. 
reasonable attorney's fee. At 

rity of the note the holder pl: 
in the hands of an attorney fo 
lection. The attorney demands »ay- 
ment of the maker and the :aker 
tenders payment of the principa: and 
interest, but refuses to pay any ‘hing 
additional by way of attorney s fee, 
claiming that as no suit has been 
brought on the note, no attorney's 
fee has been earned. The attorney 
refuses to tender it unless it is 
accompanied by an attorney's fee. 
Under this state of facts the ques- 
tion arises whether the attorney, 
in whose hands the note has been 
placed for collection, has a right tothe 
fee where no suit has been brought. 
The court holds that the agreement 
to pay attorney’s fee for collection 


and 
itu- 
‘s it 
col- 


of the note, made necessary by the 
default of the maker, covers the fee 
whether suit is brought or not. 


The invitation tendered by 
the banks and trust com- 
panies of Greater New York to the 
American Bankers’ Association to 
hold its next annual convention in 
New York city has been accepted. 
The convention will be held on Sep- 
tember 14, 15 and 16, which is over 
a month earlier than last year’s con- 
vention at San Francisco. 


A. B.A. 





THE LAW OF BANK CHECKS. 


A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


ll. DEFINITION AND REQUISITES OF A CHECK (ContinvEp). 


Defective Checks, Lacking Payee. 
sting Payee. 

Blank Unfilled. 

ght” In Payee Blank. 


e Drawn Through Payee Blank. 


FATA JEFECTIVE CHECKS, LACKING PAYEE. 


We have heretofore seen that a 
check must have a payee, lacking 
which it is fatally defective. We have 
reviewed the cases where the payee 
is bearer, either in express terms or 
by legal construction; also the cases 
where the payee is specified, either 
by name or otherwise indicated with 
sufficient certainty; and we have 
lastly been considering the effect of 
a check with payee blank unfilled, 
showing that under the ultimately 
prevailing rule of the Negotiable In- 
struments Law, the instrument is in- 
complete while in that condition, but 
carries authority to fill the blank in 
accordance with the drawer’s intent, 
and if filled by the holder, contrary 
thereto. and negotiated to an inno- 
cent purchaser, the latter is pro- 
tected. 


There remains to take up the cases 
where checks have been held to have 
no payee, hence are fatally defective, 
carying no rights to a purchaser, 
and no authority to the bank of 
payment. 


NON-EXISTING PAYEE 


The rule has already been consid- 
ered that where a man draws his 
check payable to a fictitious or non- 
existing person as payee, knowing 
of the fiction or non-existence, the 
check is payable to bearer. But 
there is a class of cases where the 
drawer of a check will be deceived 
into making it payable to the name 
of some person with whom he sup- 
poses he is couducting a transaction, 
the supposed payee having no exis- 
tence in fact, which check being de- 
livered to a supposed go-between, is 
indorsed by the latter in the ficti- 
tious name, and negotiated, or col- 
lected from the bank of payment. 
The distinction between this class of 
cases and those grouped under “checks 
to Impersonators’”’ is that, in the 
latter, the drawer intends the per- 
son to whom he delivers the check 
to receive payment, that person im- 
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personating another to whom the 
check is made payable—hence the 
impersonator is in reality the payee. 
But in the class now considered, the 
drawer of the check does not intend 
to make it payable to the person to 
whom he delivers it; he supposes he 
is negotiating with another, repre- 
sented by that person, and makes 
his check payable to the supposed 
principal, which the deceiver receives 
to deliver to him. In this class of 
cases, the courts hold that the check 
is not payable to anyone, and the 
bank which pays it upon the indorse- 
ment of the name of the fictitious 
payee by the person to whom the 
check has been entrusted for delivery, 
cannot charge the amount to the 
drawer. But wherever the check has 
not been paid directly to the person 
perpetrating the fraud on the draw- 
er, but has been negotiated by him, 
the bank of pay ment has recourse upon 
the subsequent holder for its money. 

The case of Shipman against the 
Bank of the State of New York* is 
a notable instance of this class of 
cases. A firm of depositors drew six- 
teen checks upon their bank, payable 
to the order of fictitious persons 
The depositors believed that the 
payees were real persons who had 
made application for loans of money 
and the checks were given in the 
supposed making of such loans. All 
were signed through the fraud and 
false representations of a confiden- 
tial clerk. The latter, obtaining the 
checks after signature, forged the 
indorsements and, with the excep- 
tion of three small checks paid over 
the counter, the money was paid by 
the drawee bank to other banks with 


" 4B. L. J. 321. 


which the checks had been dep. ited. 
The depositors sued the bank 0 re- 
cover the amount of these ~ xteen 
checks. The court held ths’ the 
checks were not payable to | carer, 
because the rule that an instr:ment 
made payable to a fictitious person 
is payable to bearer, only applies 
where the maker issues the paper 
with knowledge of the fiction; and 
that in a case like the present, the 
bank occupied the same position re- 
garding the checks, as though they 
were paid on the forged indorseiments 
of real payees. 

There are a number of decided cases 
of like nature. The law imposes no 
duty upon bank depositors to be 
careful before issuing their checks to 
strangers, or to persons who have 
no existence in fact, and to know 
the parties to whom they are made 
payable. Whenever a man is deceiv- 
ed into issuing his check payable to 
a person with whom he supposes he 
is dealing, but who in reality has 
no existence, and delivers his check 
to a person acting as the supposed 
agent or negotiator for the non- 
existing person, the check so given is 
a nullity. It is not payable to bearer, 
and it is not negotiable by in- 
dorsement, because there is no per- 
son in existence who has the right 
to negotiate it. The check lacks a 
payee, and is fatally defective. Yet, 
in such a case the check is put out 
with every appearance of regularity 
and often proves an implement of 
fraud and an instrument of danger 
in thecommercial world, injuring some 
innocent purchaser, or bank of pay- 
ment, but seldom the depositor who 
has originated the injurious instru- 
ment. 


ina mae» > oa 2. oe 
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PAYEE BLANK UNFILLED. 


Sometimes the depositor will issue 
his clieck, but leave the blank for 
payee's name unfilled. Should the 
bank payit in that condition? Would 
it be a valid voucher? Would a pur- 
chaser, taking it in such condition 
from the holder, be protected and 
have the right to collect it from the 
drawer, if the bank refused to pay it? 

In other words, is a check, with 
payee blank unfilled, a complete in- 
strument, carrying authority to any 
holder to fill the blank, and to the 
drawee to pay it in that condition; 
or is it an incomplete instrument, 
not good where taken or paid in that 
condition, unless the purchase or 


payment has been in accordance with 
the authority of the drawer ? 

There is a conflict of authority on 
this point. In Indiana, and in Vir- 


ginia and Massachusetts before the 
enactment of the Negotiable Instru- 
ments Law in those two states, a 
check or note, with payee blank un- 
filled, was a complete instrument and 
any bona fide purchaser had the 
right or authority to fill up the blank. 

In England, and in some of the 
other states, on the other hand, the 
instrument was regarded as incom- 
plete, carrying prima facie authority, 
however, to made it complete by fill- 
ing up the blank; but this prima 
facie authority was subject to evi- 
dence of what the actual authority 
was, and if the authority was ex- 
ceeded, the purchaser was not pro- 
tected. Of course, if the blank was 


filled before negotiation to an inno- 


cent purchaser, the latter was pro- 
tected, as the drawer or maker would 
be estopped from questioning it; but 
where the instrument was negotiated 
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with the blank unfilled, the purchas- 
er took it subject to the actual au- 
thority given. 

This last stated view has been 
adopted by the Negotiable Instru- 
ments Law and is destined to be the 
prevailing rule throughout the coun- 
try. It is expressed in section 33 of 
the New York act as follows: 

‘“‘Where the instrument is wanting 
in any material particular, the per- 
son jn possession thereof has a prima 
facie authority to complete it by 
filling up the blanks therein. Anda 
signature on a blank paper delivered 
by the person making the signature 
in order that the paper may be con- 
verted into a negotiable instrument 
operates as a prima facie authority 
to fill it up as such for any amount. 
In order, however, that any such in- 
strument, when completed, may be 
enforced against any person who be- 
came a party thereto prior to its 
completion, it must be filled up strict- 
ly in accordance with the authority 
given and within a reasonable time. 
Butif any suchinstrument, after com- 
pletion, is negotiated to a holder in 
due course, it is valid and effectual 
for all purposes in his hands, and he 
may enforce it as if it had been fill- 
ed up strictly in accordance with the 
authority given and within a reason- 
able time.” 

Since the enactment of this law in 
Virginia, it has been recognized as 
changing the former law of the state 
in a case where a man executed his 
note, signing as surety for the 
maker, to take up a former similar 
note, and not knowing which bank 
held the former note, the new note 
was entrusted to the maker, with 
payee blank unfilled, that he might 
fill in the bank’s name as payee, 
when ascertained. The maker, how- 
ever, negotiated the note to another 
bank for new value, with the payee 
blank unfilled, and that bank filled 
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in its own name as payee. The court 
held that under the former law, the 
bank would have been protected, 
but under the Negotiable Instruments 
Law, the bank was bound to inquire 
of the surety as to the authority 
given to fill the blank, and took the 
instrument at its peril as to him. 
The authority having been exceeded, 
the bank had no recourse to the 
surety.* 

So likewise in Massachusetts in a 
case decided under the Negotiable 
Instruments Law,t+ a check taken 
with blank unfilled, has been held an 
incomplete instrument and enforce- 
able only according to the actual 
authority given by the drawer to 
fill the blank. In the case stated, a 
check was signed in blank by a de- 
positor and given to her husband to 
pay a debt owing by the depositor. 
The husband took the check to a 
creditor of his own, to whom he owed 
$400, and the latter filled in the 
blank. The court heldthat the blank 
check must be treated, under the Nego- 
tiable Instruments Law, as an in 
complete instrument and not as a 
check, and that the holder’s right to 
the $400 received upon it, depended 
upon the authority actually given 
by the depositor, to her husband, 
when she signed the check in blank 
and delivered it to him. 

Wherever, therefore, the rule of 
the Negotiable Instruments Law pre- 
vails, the answers to the questions 
propounded, are: A bank should 
not pay a check with payee blank 
unfilled ; it would not bea valid voucher 
if the drawer had not authorized the 
holder to collect it. Nor should any 


* See report of this case, 19 B. L. J. 94. 
+ Boston Steel Co. v. Steurer, 20 B. L. J. 458. 
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one purchase a check in that > ndi- 
tion, without first ascertainin ‘rom 
the drawer that he intended < to 
pass current for its face, anc that 
he had not given it to be us: for 
some special purpose with som» par- 
ticular person. 

Let us make one illustrati: to 
show how the rule works. Mr. A de- 
sires to purchase from a firm © bro- 
kers certain railroad or municipal 
bonds which they have advertised 
for sale at a stated price. He has 
lost the paper containing the adver- 
tisement, and forgets the precise name 
of the firm, but remembers the price 
of the bonds. He therefore draws his 
check for $5,000, leaving the payee 
blank unfilled, which he entrusts to 
his clerk to visit the firm, procure 
the bonds, and fill in the name of 
the firm as payee. 

1. The clerk fills in ‘bearer,’ ob- 
tains the cash at the bank, and ab- 
sconds. The bank is protected. The 
instrument has not been filled up in 
accordance with the authority given, 
but after completion it has been 
cashed at the bank—a transaction 
which must be deemed equivalent to 
negotiation to a holder in due course. 

2. The clerk fills in his own name, 
indorses the check, and obtains cash 
on it from some one to whom he is 
known. The purchaser is protected. 
After completion, it has been nego- 
tiated to a holder in due course, who 
may enforce it as if it had been filled 
up strictly in accordance with the 
authority given. 

3. The clerk does not fill the blank, 
but presents it at the bank for pay- 
ment. The teller supposing it is all 
right, writes ‘‘cash’’ in the payee 
blank, and pays over the money, with 





THE LAW OF BANK CHECKS. 


which the clerk absconds. The bank 
is not protected. It has cashed an 
inco; plete instrument, and the com- 
pletion has not been in accordance 
with the authority given, which was 
limited to making the check payable 
to a particular firm of bond dealers. 
4. The clerk negotiates the check 
for value, with payee blank unfilled, 
to a purchaser, who himself fills in 
the blank. The purchaser is not pro- 
tected in Negotiable Instrument Law 
states, though he may be in Indiana 
and a few others, where neither the 
Negotiable Instruments Law, nor the 
tule which it adopts, prevails; but 
the contrary rule that an instrument 
with payee blank unfilled, carries the 
right to any bona fide purchaser to 
fill the blank, and enforce the instru- 
ment, free from the maker’s claim of 
diversion from a specified purpose. 


ON SIGHT’ IN PAYEE BLANK. 
Here is a form of check well calcu- 
lated to prove a trap to the unwary 
banker or purchaser from the holder : 


$200. Sv. PAUL, MINN., Jan. 22, 1879. 


DAWSON & CO., Bankers. 


Pay to the order of 
Tuo hundred 
in current funds. £. Lylle. 
Many a bank, knowing the rule 
that a check payable to order of 
“bills payable” or other similar form, 
is a bearer check,* might be deceived 
into treating the above as payable 
to bearer, and cashing it. The very 
bankers upon which it was drawn 
might have done this, had not the 
drawer stuppedits payment. The pur- 





* See “Impersonal Payee as Bearer” in check 
series, April, 1904 Journal, pages 226, 227. 
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chaser of this check endeavored to 
make the drawer pay it, but was 
defeated. The Supreme Court of 
Minnesota* held that while the words 
‘“‘bills payable or order,”’ or ‘‘1658 
or order,”’ in a check constituted a 
case of impersonal payee, and made 
the check payable to bearer because 
the use of the word ‘‘order”’ indica- 
ted the drawer’s intention that the 
instrument should be negotiable, the 
words “on sight” did not constitute 
an impersonal payee or make the in- 
strument negotiable because they were 
inserted for another purpose—to fix 
the time of payment, and not to in- 
dicate the payee. Said the court: 
“It is clearly the case of an inadvert- 
ent failure to complete the instru- 
ment intended by the parties. The 
drawer undoubtedly meant to draw 
a check, but having left out the 
payee’s name, without inserting in 
lieu thereof words indicating the bear- 
er as payee, it is as fatally defective 
as it would be if the drawee’s name 
were omitted.”’ 

The opinion may be ventured that 
business men, unfamiliar with the 
technical refinements of judicial rea- 
soning, would be just as apt to place 
acheck payable to order of ‘‘onsight”’ 
in the same category as a check pay- 
able to order of “bills payable,”’ as 
to make a distinction between them, 
and to argue that a man who puts 
out a check in form like that shown 
in the Minnesota case, should be made 
to pay it to an innocent purchaser, 
equally as where he puts out his 
check payable to order of ‘‘bills pay- 
able”’ “Onsight’’in the payee blank 
is certainly an impersonal payee, in 
the sense that, appearing in the place 





* McIntosh v. Lytle, 26 Minn. 336. 





370 THE BANKING 


where the payee is named, it is not 
the name of any person, and to hold 
that by the insertion of those words, 
the drawer meant only to fix the 
time of payment, and did not intend 
to make the check payable at all, 
seems to us no better guess at the 
real intention of the drawer than 
one which would ascribe to him an 
intention to put forth a check pay- 
able to any bearer to whom it might 
come. 

But such is the rule of law, es- 
tablished at all events by the su- 
preme court of one of the western 
states by an unanimous opinion, and 
as such, it must be observed by bank- 
ers and business men, and a careful 
distinction made betweena check pay- 
able to order of ‘‘on sight,’’ as in- 
dicating ‘‘no payee,’’ an incomplete, 


or fatally defective, instrument, and 
a check having meaningless words 
or figures, such as ‘‘1658’’ in the 


payee blank, which is a good bearer 
instrument. It might be argued that 
wherever the rule of the Negotiable 
Instruments Law prevails, the pro- 
vision that an instrument is payable 
to bearer when the name of the payee 
does not purport to be the name of 
any person would change this con- 
struction; but that provision was 
rounded on the rule established by 
the New York cases where checks 
were made payableto “bills payable,”’ 
etc. and it would be open to the same 
judicial interpretation, as was given 
in the Minnesota case, that ‘‘on sight’”’ 
in the payee blank does not indicate 
an impersonal payee, but constitutes 
a mere statement of the time of pay- 
ment, and a check containing it, is a 
check without a payee, incomplete 
and fatally defective. 
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PEN LINE DRAWN THROUGH PAy} LANK, 


The latest check puzzle to ‘.x the 
ingenuity of the judiciary, is » form 
of check which was drawn by 4 de. 
positor and paid by a bank ir Michi. 
gan. Following is the instri sent: 


No... LANSING, MICH 


Lansing State Savings Bank 
OF LANSING, 
Pay to the order of _—————"____ 


, 


....- Mine hundred and seventy... .Vollars 


$ 970.00. Juno. R. Gordon. 

Is this check to be regarded as a 
complete instrument, payable to bear- 
er, falling within the reasoning and 
principle of those cases which hold 
checks payable to impersonal payees, 
as bearer instruments, or is it to be 
regarded asa check without a payee, — 
incomplete and fatally defective? 

The controversy over this check 
arose between the bank which paid 
it, and the depositor who repudiated 
it, and refused to accept it as a valid 
voucher. 

Thecircuit court in Ingham County, 
Michigan, before which court the 
case was tried, decided in favor of 
the depositor, holding that the check 
had no payee; hence was incomplete, 
and should not have been paid by 
the bank. The case was appealed to 
the supreme court of the state, where 
thefour judges who reviewed it, stood 
two against two in their views upon 
the question. There being no major- 
ity either way, the judgment in favor 
of the depositor, rendered by the lower 
court, held good.* 

The controlling view taken was 

* Gordon v. Lansing State Savings Bank, 20 
B. 1. J. 992. 





THE LAW OF BANK CHECKS. 


that the check was an incomplete 
instrument, without a payee; that 
there was no blank space left carry- 
ing presumption of authority to the 
holder to fill it, nor was the penline 
theequivalent of animpersonal payee, 
indicating acomplete instrument, as 
where an instrument is made payable 
to “cash,” 

In the opinion of Moore J. with 
whom concurred Hooker, C. J., in 
the conclusion that the check had 
no payee, it was said: 

“Hasthecheck a payee? It will be 
noticed the drawer of the check did 
not name a payee therein, nor did he 
leave a blank space where the name 
of a payee might be inserted, nor did 
he name an impersonal payee. 

“A payee is necessary to makeacom- 
plete instrument and, even though 
the maker of the check may have in- 
tended to name a payee, if he has 
not in fact done so the check is in- 
complete. In the case at bar the 
failure to name a payee was not an 
oversight, if we may judge from what 
Mr. Gordon did. 

“Not only did Mr. Gordon fail to 
insert the name of a payee or to 
leave a blank where the name of the 
payee might be inserted, but he did 
more, he drew a line through the 
blank space, making it impossible for 
anyone else to insert therein a name, 
indicating very clearly that he not 
only declined to name a payee but 
intended to make it impossible for 
anyone else to do so. 

“Had Mr. Gordon issued a check 
otherwise perfect but with the blank 
space for the amount of the check 
unfilled and delivered it to a third 
person, it would be presumed the 
third person was given authority to 
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fill the blank space.* But had he in- 
stead of leaving the space a blank 
filled it by drawing a line through 
it would any one say the third per- 
son might then insert a sum of 
money in that space? If not, upon 
what principle may the name of a 
payee be inserted when the space was 
filled in the same way, or upon what 
theory may it be presumed there was 
an impersonal payee when the maker 
has not made the check payable to 
cash orsome other impersonal payee. 
In order to construe the check as a 
complete instrument we must read 
into it an intention not only not 
expressed by its language but con- 
trary to the act of the maker. 

“The check as it appears to-day, 
is without any payee. The record is 
silent in relation to whom it was de- 
livered or whether the person who 
presented it at the bank, or the per- 
son whose indorsement it bears, was 
a bona fide holder.” 

Carpenter, J. with whom concurred 
Grant J. in the opinion that the 
check was a complete instrument, 
said: “I regret that I cannot con- 
cur in the opinion of my brother 
Moore. I agree with him that the 
check in question is not governed by 
the authorities which hold that where 
a blank is left for the insertion of the 
name of a payee, the instrument is 
to be treated as payable to bearer. 

“But the fact that the plaintiff in 
the case at bar used the ordinary 
blank and drew a line through the 
space intended for the name of the 
payee, prevents our assuming, that 
it is the case of an inadvertent fail- 

* As we have already shown, this is not the 
case where the rule of the Negotiable Instru- 
ments Law, or a similar rule, prevails. 
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ure to complete the instrument in- 
tended by the parties. The instru- 
ment underconsideration is obviously 
complete, in just the form the maker 
intended. 

“In my judgment, the authorities 
which hold a check payable to the 
order of an impersonal payee, to be 
valid and negotiable, control this 
case. I quote from the case of Wil- 
lets vs. The Phoenix Bank, 2 Duer 
(N. Y.), at p. 129: 

““QOne of the checks was payable 
to the order of 1658, the other 
three to the order of bills payable; 
and, as the required order could not. 
in either case possibly be given, the 
checks, unless transferable by de- 
livery, were payable to no one, and 
were void upon their face. The law 
is well settled that a draft payable 
to the order of a fictitious person, 
inasmuch as a title cannot be given 
by an endorsement, is, in judgment 
of law, payable to bearer. (Vin vs. 
Lewis, 3 Term R., 188; Minot vs. 
Gibson, id. 281——H. Black, 569, 
affirmedin the House of Lords.) And 
it seems to us quite manifest that in 
principle these decisions embrace the 
present case. At any rate, the bank, 
by certifying the checks as good, is 
estopped from denying that they 
were valid as drafts upon the funds 
of the maker, and, consequently, were 
payable to bearer. Thegiving of such 
a certificate, if otherwise construed, 
would be a positive fraud.’ 

“In Mechanics’ Bank vs. Straiton, 
3 Abbott App. Dec. (N. Y.), 269, a 
check payable to bills payable or 
order was held payable to bearer, 
the court saying: 

““*By naming the persons to whose 
order the instrument is payable, the 
maker manifests his intention to 
limit its negotiability by imposing 
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the condition of indorseme: 

its first transfer. But no suc 
tion is indicated by the des’ 
of a fictitious or impersona 

for indorsement, under such 

stancesis manifestly impossi! 

words of negotiability, when 

connection with such desig: 
are capable of no reasonabi. 
pretation except as expressi: 
intention that the bill shall | 
tiable without indorsement—' 
the same manner as if it ha 
made payable to bearer.’ 


“We must decide that the 
the case at bar, like those 
casescited, is either altogethe: 
oris transferable by delivery. | sub- 
mit that we should follow those cases, 
and decide that it is transferable by 
delivery. To quote the language of 
Lord Ellenborough, in Cruchley vs. 
Clarence, 2 Maule & Selw., 90: 

““*As the defendant has chosen to 
send the bill (check) into the world 
in this form, the world ought not to 
be deceived by his acts.’ ”’ 

In view of the decision in this case, 
a pen line drawn through the payee 
blank of a check should be a danger 
signal to every paying teller in the 
country. The bank in the case stated 
paid out $970 on such a check and 
could not charge it to its depositor. 
We do not favor the majority view 
taken in this case, but think such a 
check should be classed with those 
payable to bearer, but the law upon 
this point is at present too uncer- 
tain for any bank, or any purchaser 
to take chances with. y 

We have now completed the sub- 
ject of payee. 


(Continued in next number.) 
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NEGOTIATION OF A CHECK AFTER PAYMENT. 


CAN A CHECK, ONCE PAID, BUT THE MONEY REFUNDED BY THE HOLDER AND THE CHECK 
SURRENDERED TO HIM WITHOUT MARKS OF CANCELLATION, BE THEREAFTER NEGOTIATED, SO 
\S TO BIND THE DRAWER TO A SUBSEQUENT HOLDER IN DUE COURSE? 


-* is a well known principle of law 
that where a check is presented to 

the bank on which it is drawn, for 
payment, and dishonored by refusal 
of payment, a subsequent purchaser 
of the check in due course, for value, 
without notice of the dishonor, is 
protected, and acquires an enforceable 
title thereto against prior parties. 
This principle of protection of such 
a holder is expressed in section 91 
of the Negotiable Instruments Law 
(N. Y. act) which defines what con- 
stitutes a holder in due course and 
provides, among other things, that 
such holder is one who ‘‘** * * be- 
came the holder of it before it was 
overdue, and without notice that it 
had been previously dishonored, if 
such were the fact.” 

But the further interesting question 
arises, is the holder protected in a 
case where, the check when presented, 
is not dishonored, but is paid by 
the bank and surrendered to it, but 
thereafter, upon claim of fraud by 
the drawer, the holder returns the 
money to the bank and receives back 
the check, uncancelled, which he there- 
upon negotiates to a new holder for 
value, without notice of anything 
wrong in its past history? In such 
a case, can the drawer successful- 
ly claim that the check, having 
already been paid, has been dis- 
charged or extinguished, and not 
even an innocent purchaser for value, 


thereafter acquiring it, is protected, 
or will such purchaser be entitled to 
claim the rights of a holder in due 
course, and compel the drawer to 
pay its amount to him, on refusal 
of the bank so to do? In other 
words, will the principle of protec- 
tion to a holder in due course, ex- 
tend to such a case? 

This inquiry has been suggested 
by a recent New York appellate term 
decision, published in this number.* 
The case was this: Day, a depositor 
in the Hanover bank, gave his check 
to Smith for $200. Smith indorsed 
it in blank, it was then indorsed by © 
Richtie, and thebank paid the money 
to Richtie. The same day, Day dis- 
covering he had been defrauded by 
Smith, notified the bank not to pay, 
but payment had already been made. 
A clerk of the bank thereupon took 
the check to Kichtie’s office, where 
he found both Smith and Richtie. 
Richtie refunded the money and the 
check was delivered to him, bearing 
no marks showing its previous pay- 
ment. Richtie then crossed out his 
indorsement and handed the check 
back to Smith. Smith, the same 
day, negotiated the check to Goet- 
ting for value, satisfactorily explain- 
ing the erased indorsement. Upon 
the refusal of the bank to pay Goet- 
ting, he brought suit against Day, 
the drawer of the check. The court 


* Goetting v. Day, at page 393. 
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decides that Goetting is a holder in 
due course, to the extent of the 
amount advanced by him on the 
check, and entitled to payment from 
Day. 

Here, then, is a case where a check, 
once paid, but afterwards surrend- 
ered to the holder, was negotiated, 
so as to bind the drawer to a 
subsequent purchaser. 

The Negotiable Instruments Law, 
(section 90 N. Y. act) provides that 
payment ‘‘in due course discharges 
the instrument;’’ that (section 148) 
‘“‘payment is made in due course 
when it is made at or after the ma- 
turity of the instrument to the hold- 
er thereof in good faith and with- 
out notice that his title is defective;’’ 
and again (section 200) ‘a nego- 
tiable instrument is discharged by 
payment in due course by or on be- 
half of the principal debtor.” 

The same court that decided the 
Goetting case, had a case before it 
a month previous* where a bank 
had paid a certified check to a bona 
fide holder, who on claim of theft in 
the prior history of the check, re- 
funded the money to the drawer who 
then deposited it in the bank, and 
the court held that the bank could 
not withhold the money from the 
depositor on the theory that the 
bank might thereafter have to pay 
the check to the holder who had re- 
funded the money thereon, because 
the check having once been paid by 
the bank in due course, the instru- 
ment was discharged (sec. 90, N. I. 
L.) and the bank’s liability thereon 
ceased, and could not be again re- 
vived. 


* Poess v, Twelfth Ward Bank, B. L. J. May 
1904, p. 321. 
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In the last stated case, payment of 
the check operated to discharge it 
and it was held there could be no 
after-liability upon it; but in the 
Goetting case, payment of the check 
evidently did not give it its death- 
wound by way of discharge or ex. 
tinguishment, as a subsequent pur- 
chaser was held to have an enforce- 
able right therein. 

A reading of the opinion in the 
Goetting case shows that the court 
did not lay any stress upon the fact 
that the check had already been 
paid, before its subsequent negotia- 
tion. In declaring the later holder 
of the check, a holder in due course, 
it said that “‘he became the holder 
before it was overdue; it was com- 
plete and regular on its face; plain- 
tiff had no notice that payment had 
been stopped, or of any infirmity or 
defect of the title of the person from 
whom he obtained it, and he paid 
$65 in cash for it.’”” This is language 
which would be used in a case where 
a check had been presented and pay- 
ment refused because of payment 
stopped; then negotiated for value 
by the holder to a purchaser with- 
out notice. But in the case in which 
it was used, the facts showed that 
the check was not refused payment, 
but was paid on presentment; then 
came the stop-order, the refunding 
of the money to the bank, the sur- 
render of the check without cancell- 
ing mark, and its subsequent nego- 
tiation to a purchaser for value. 

What, then, are we to understand 
is the law on this subject? 

In the case of instruments having 
a future date of payment, the law 
merchant has been established to 
this effect : Payment before maturity 
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is not a discharge and if the instru- 
ment is re-issued, without marks of 
cancellation, and negotiated to a 
bona fide purchaser before maturity, 
he can enforce payment from the 
parties liable thereon. !sut payment 
at or after maturity operates as a 
discharge, and there can be no after 
negotiation. This rule of the law 
merchant is embodied in the Nego- 
tiable Instruments Law. The pur- 
chaser of instruments of this nature 
is protected for, showing a precise 
date of maturity, he is warned thereby 
in case of proposed purchase of an 
instrument the due date of which 
has been reached or passed; while 
in the case of instruments paid be- 
fore maturity and subsequently ne- 
gotiated to him, bearing no marks 
of payment, they are, as to him, 
good and enforceable. 

But in the case of an instrument 
such as a check, the situation is dif- 
ferent. There is a certain period of 
time after its date, during which the 
instrument, in law, will not be deem- 
ed stale, overdue, or discredited. If 
negotiated to a purchaser during 
this period, it is impossible for him 
to know from its appearance wheth- 
er it has already been presented and 
dishonored, or whether it has been 
once paid and then re-issued, with- 
out marks of cancellation. The pur- 
chaser is clearly protected in the 
first case; equally he needs protec- 
tion in the last. And yet the Nego- 
tiable Instruments Law plainly says 
that an instrument—which includes 
a check—is discharged when it is paid 
at or after maturity. The payment, 
as we understand, to operate as an 
extinguishment, need not necessarily 
be to a holder in due course—merely 
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to a holder, without notice of any 
infirmity or defect in his title, and 
at or after the maturity of the in- 
strument. 

Unless payment of a check, which 
is subsequently returned uncancelled 
and negotiated, can be deemed a 
payment before maturity, on the 
theory that the maturity of the 
check is not reached until that period 
of time when it is deemed overdue and 
stale, then the rule of the Negotiable 
Instruments Law which provides 
that payment at maturity discharges 
the instrument, would seem to pre- 
clude its ever being a valid secu- 
rity after payment, in any hands, 
no matter how innocent and no mat- 
ter how much a purchaser was in- 
jured because of the absence of any 
marks showing payment and cancel- 
lation. 

The decision in the Goetting case 
can only be reconciled with the first 
stated theory, that payment of the 
check in that case was before ma- 
turity—before it was overdue—and 
did not discharge it as against a 
subsequent holder in due course. And 
that theory is certainly the most 
just in the case of a check, which 
shows on its face no precise date of 
payment. In such case cancellation, 
rather than mere payment, should 
be the thing to operate as a discharge 
in case of subsequent negotiation. 

There is an almost total absence 
of judicial precedent upon the pre- 
cise point we are discussing. In an 
early English case,* involving, how- 
ever, an instrument having a fixed 
date of maturity, which had been 
paid, surrendered and re-issued to a 
new purchaser, four days before its 


* Burbridge v. Manners, 3 Campb. 193. 
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due date, the court said: ‘‘Payment 
means payment in due course, and 
not by anticipation. Had the bill 
been due when it came into plain- 
tiff’s hands, he must have taken it 
with all its infirmities; but receiv- 
ing it before due, there was nothing 
to awaken his suspicion. I agree 
that a bill paid at maturity cannot 
be re-issued, and that no action can 
afterwards be maintained on it bya 
subsequent indorsee. Payment be- 
fore it becomes due,. however, does 
not extinguish it any more than if 
it were merely discounted. A con- 
trary doctrine would add a new clog 
to the circulation of bills of exchange 
and promissory notes; for it would 
be impossible to know whether there 
had not been an anticipated pay- 
ment of them.” 

The court in the case further said : 

“It is the duty of bankers to make 
some memorandum on bills and 
notes which have been paid; but if 
they do not, the holders of such secu- 
rities cannot be affected by any pay- 
ment made before they are due. While 
a bill of exchange is running, it re- 
mains in a negotiable state. I can- 
not limit its negotiability the last 
four days before it becomes due, more 
than the first four days after it is 
drawn.” 

This language is used with refer: 
ence to instruments having a fixed 
day of maturity, protecting the pur- 
chaser before maturity after an an- 
ticipated payment. The same rea- 
soning would apply to a check, be- 
cause after its issue, it can be ‘‘run- 
ning” several days before discredited 
with age, and during that time it is 
impossible for a purchaser to know 
whether there has been a prior pay- 
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ment in case it bears no marks of can- 
cellation. When he takes it, it is not 
to all appearances yet overdue; why 
then should its prior payment affect his 
rights any more than its prior dis- 
honor, where he has no notice? 

Citing this decision, Mr. Daniel in 
his work upon Negotiable Instru- 
ments* uses this language: ‘When 
a bill or note is paid it should eitlier 
be destroyed, or some memorandum 
should be made upon it unequivo- 
cally indicating that it has been can- 
celled. This may be done either in 
writing, or by stamping lines upon 
its face. For, unless payable at a 
specific time, the fact that it was 
overdue might not be apparent from 
its face, and the parties to it would 
incur risk of liability to a bona fide 
purchaser without notice.” 

This would seem to bear out the 


view that in cases of instruments, , 


such as checks, not showing on their 
face a precise day after which they 
are overdue, an effective discharge, 
in case of negotiation after pay- 
ment, does not operate from the fact 
of payment, but that cancellation, 
rather than payment, is what in 
reality discharges the instrument, as 
that does, what mere payment does 
not do, makes the instrument unfit 
for further circulation. 

In the California case of State v. 
Wells, Fargo & Co.,+ warrants drawn 
by the comptroller on the treasurer, 
indorsed in blank by the payee, were 
paid by the treasurer. They were 
not cancelled, but were afterwards 
stolen and negotiated to an inno- 
cent purchaser for value, who receiv- 
ed payment in negotiable state bonds. 
8 § 1235 a. 


+t 15 Cal. 336. 
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The court refused to grant the state 
relief for the value of the bonds. The 
principle was applied in this case 
that the loss should fall on him by 
whose fault or confidence it came, 
and the greater fault was held to 
lie with the state in not discovering 
the fraud and paying the warrants 
a second time, rather than with the 
innocent purchaser of an apparently 
negotiable security. 

Payment in this case, then, did not 
work sucha discharge and extinguish- 
ment of the warrants, as to pre- 
vent an innocent purchaser of them 
thereafter from retaining the pro- 
ceeds given by way of second pay- 
ment. Had the state refused to pay 
a second time, its warrants once 
paid, stolen and re-issued without 
evidence of prior payment, to the 
innocent purchaser, what then would 
have been the result? 

The case of District of Columbia 
v. Cornell, in the supreme court of 
the United States,+ presented these 
interesting facts: Negotiable certifi- 
cates payable to bearer at a_ speci- 
fied future date, with coupons at- 
tached, were issued by the Board of 
Public Works of the District of Col- 
umbia. Before maturity, they were 
redeemed according to law, and can- 
celled by the proper officers by stamp- 
ing in ink across the face. There- 
after a clerk stole certain of the cer- 
tificates, effaced the marks of cancel- 
lation, and put them in circulation 
before their due date. The decision 
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was that the certificates were extin- 
guished by their payment and can- 
cellation, and the District of Colum- 
bia was not liable to a purchaser in 
good faith, for value and before ma- 
turity. The supreme court said: 
“When the maker of a negotiable in- 
strument lawfully cancels it before 
maturity, his liability upon it is ex- 
tinguished, and cannot be revived 
without his consent.” 

Recurring, now, to our question: 
The Negotiable Instruments Law, 
embodying the rule of the law mer- 
chant, provides that payment of a 
negotiable instrument in due course 
(i. e. at or after the maturity of the 
instrument) discharges the instru- 
ment. (N. I. L. secs. 90; 200 N. Y. 
act). An instrument discharged is 
extinguished. Question: Will this rule 
apply in the case of a check, having 
no fixed day of payment, but capa- 
ble of “currency” for several days 
after date, once paid, but afterwards 
negotiated uncancelled, so as to pre- 
vent its being a valid security in the 
hands of a subsequent innocent pur- 
chaser, or will the instrument still 
be deemed valid and not overdue in 
his hands? Good reason would seem 
to underlie the latter view, although 
there is nothing substantial in the 
way of direct authority upon the 
precise point in its support. In the 
Goetting case, which we now pub- 
lish, that result is apparently reach- 
ed, but without discussion of the ques- 
tion here raised. 
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FUTILITIES. 


By W. C. PATTERSON, PRESIDENT LOS ANGELES (CAL.) NATIONAL BANK. 


fe ACTAL operations have their 
paradoxes, contradictions and 
futilities. Finance is not the ex- 
act science it is by many supposed 
to be. 

Notwithstanding the vital relations 
of financial causes and effects, the 
apparent fallacies of to-day, may be- 
come the realisms of to-morrow. 
From the time of Esau and Jacob, 
when the former was defrauded of his 
birthright and from the period when 
Judas betrayed his Master for thirty 
pieces of siver, down to the present, 
the pathway of history has been 
strewn with financial futilities, a few 
of which will serve as pertinent ex- 
amples. 

In the early part of the 18th cen- 
tury (about A. D. 1716) John Law 
indulged in his world-famous finan- 
cial operations, establishing in France 
a royal bank, upon the theory that 
credit, if the credit have a circula- 
tion, has all the beneficial effects of 
money, and that the functions of a 
bank were to create and increase in- 
struments of credit. He exhibited 
wonderful skill in adapting his theo- 
ries to the condition of things exist- 
ing in France at that time, and his 
self-confidence and sincerity rendered 
him all the more dangerous. As we 
all know, his bubble burst, and wide- 
spread disaster resulted. 

Thetransactions of John Law, and 


* Address delivered before the California Bank- 
ers’ Association at Los Angeles. 


the operations of the Humberts in 
the very recent past, in France, show 
how the public may be gulled, both 
by the sincerely mistaken and by the 
maliciously wicked. 

In our own country, the existence 
of the Bank of the United States was 
considered by President Jackson in 
1836 and earlier, as a financial fu- 
tility, for the reason, among others, 
that it was in the nature of a 
monopoly, and that it threatened to 
create a dangerous ratio between 
metallic and symbolic currency. It 
was also held that there was danger 
to our liberty and independence in the 
fact that a large proportion of the 
stock of the bank was already held 
in foreign lands, and that a possi, 
bility existed that a majority might 
pass into the hands of those who, 
incase of foreign complications, might 
be or might become the enemies of 
the United States. While Jackson’s 
powerful veto created a monetary 
crisis at the time, the wisdom of his 
contention is now conceded. At that 
early period, civilliberty in the United 
States was on trial, and the people 
with earnest acclaim, supported Gen- 
eral Jackson in his determination to 
avert the danger of any part of the 
national polity gettinginto the hands 
of foreigners. 

The issue of United States notes 
(greenbacks) during the Civil War, 
which, under stress of a great emer 
gency, was authorized, differed from 
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the issues of the old United States 
Bank, in that the ‘“‘advantages of 
such loans’’ were not in the interest 
of stockholders, foreign and other- 
wise, but were in the interest of the 
whole people. This great war meas- 
ure has been considered of question- 
able constitutionality, and the great 
War Secretary himself, Salmon P. 
Chase, became of the opinion, that 
the issuance of money of this kind 
was a function which should be care- 
fully guarded and greatly restricted. 
Within the memory of the youngest 
of us were the greenback campaigns, 
when brilliant orators and imagin- 
ary statesmen would have driven 
metallic money out of circulation, 
and have flooded the country with a 
deluge of greenbacks, based, to be 
sure, upon the credit of the Govern- 
ment, but as to which no exact time 
of payment was suggested, and no 
definite promise made for their re- 
demption. This heresy was only ex- 
ceededin its impracticability and dan- 
ger, bythe mighty struggle of Bryan- 
ism to create a dual standard of 
measurement of monetary value—as 
futile as a dual standard of morals. 
The high priest of this “16 to 1” 
modern financial futility still lives 
and talks. He, like John Law, his 
predecessor in ruinous optimism, is 
the more dangerous by reason of his 
apparent sincerity. 

In my judgment a recent danger- 
ous fallacy was the attempt to have 
a law enacted providing for asset cur- 
rency. There is always danger in 
divergence from wellestablished meth- 
ods and principles, and now that the 
stability of our currencyis so well set- 
tled, thateachdollaris asgood as any 
other dollar, and every dollar is quick- 
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ly convertible into gold, I should 
esteem it a misfortune to have this 
state of things disturbed. In the 
language of an eminent authority, 
asset currency would only add fuel 
to the fire of speculative frenzy. ‘‘What 
we need, if anything, is less inferior 
money, and more gold, for a founda- 
tion that would stand through storm 
as well as sunshine.” 

Coming down to practical every- 
day banking, I consider it a futility 
to attempt to do business without 
considering carefully the nature of 
credits. 

Lyman J. Gage has defined credit 
as: 

‘“‘A sentiment of the mind: a senti- 
ment which renders the possessor 
of property or values of any kind 
willing to transfer that property or 
those values to another, without im- 
mediate payment, resting upon the 
promises of the purchaser for his re- 
imbursement later on. But manyare 
willing to part with the ownership 
of what they possess with the ex- 
pectation of getting its value back 
again with some gain or reward for 
its use in the meantime. 

“‘Ofcourse sucha sentiment as that, 
operating in thehuman mind charged 
withallthesegreat possibilities, could 
not have existed in a raw and bar- 
baric state of society. Civilization 
had to make many conquests before 
men were willing to do this thing. 
The sentiments of probity, integrity 
and the principle of the Golden Rule, 
had to permeate society more or less; 
and even beyond that, laws had to 
be instituted and provisions made 
forthe collections of obligations from 
the debtor, should he become unwil- 
ling to meet his just debts.” 
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The manner in which a bank makes 
credit effective is: 

“By giving its own credit, which is 
good or ought to be good and well 
known, in exchange for the credit of 
the individual. It is, therefore, the 
province of the banker to exchange 
his credit for the lesser known credit 
of the members of the community with 
whom he deals. This credit then be- 
comes the subject of the individual’s 
check or draft. That is to say, the 
individual has acquired the right to 
draw money from the bank. 

“This right to draw money is in 
all ordinary times preferred by the 
man who possesses it to the money 
itself. He does not draw his money 
from the bank, although he has that 
right. His check on the bank is as 
effective for the payment of goods 
that he buys, or for bills that he 
pays, as would be the actual money. 
He passes his check, then, to an- 
other. That is to say, he passes his 
right to draw money; but this sec- 
ond party, the recipient of the check, 
finds himself in the same state of 
mind as the man from whom he re- 
ceives it. He has the right to draw 
money, but he does not care to ex- 
ercise that right; he prefers to trans- 
fer it to another, and not handle the 
actual money. The second party, if 
he takes a check from the first party, 
may deposit it in the same bank on 
which it drawn, in which case it is 
simply a transfer of bank credit; or 
he may deposit it in another bank, 
but it then becomes a credit at rest 
in the second bank, subject to future 
transfer.”’ 

The theory of credit in mercantile 
lines is not unlike that as applied to 
banking. The customer arranges for 
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the right to draw upon the dealer’s 
stock of goods and pays for the same 
with his right todraw upon the bank. 

In any event there must be a basis 

for credit, and the merchant, as well 
as the banker, must acquire the 
faculty of passing upon the sufficiency 
of such basis. Each extension of 
credit should rest upon such facts as 
will assure payment of the obliga- 
tion, and three elements enter into 
the calculation : 
. First—The financial risk, in which 
is involved actual property and tan- 
gible assets, with their ready market 
or cash value. 

Second—The moral risk. Into this 
enters the character and habits of 
the debtor, and this element in many 
instances is of fully as great impor- 
tance as the “‘financial.’’ Character 
is the basis of every financial suc- 
cess, and the man who has means 
without character, is likely to be an 
unreliablefactor in business ventures. 

If the debtor is orderly and system- 
atical in his business methods; if he 
has his stock of goods well arranged, 
clean and neat; if his books are care- 
fully kept, and if his personal habits 
are sober, frugal and industrious, he 
has acquired a capital which, in many 
instances, is of itself almost sufficient 
to secure for him a reasonable line 
of credit. 

Third—The third element is the prob- 
ability that the debtor’s business 
management is such that he can 
without question meet his engage- 
ments at the time or times agreed 
upon. 

Many a man will in all sincerity, 
promise to pay at a certain time, 
when as a matter of fact his busi- 
ness is not so organized, or his plans 
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so laid that he can make good his 
own promises. The creditor must 
be a sufficient judge of human nature 
to weigh the probability of such a 
man’s knowing his own mind, or be- 
ing entirely familiar with his own 
business. 

It is true that banks who are the 
conservators of vast sums of other 
people’s money, feel it to be neces- 
sary todrawthelines somewhatcloser 
than is the custom among merchants, 
yet the same general principles apply. 

The bank feels every pulsation of 
quickened enterprise, and if well con- 
ducted it will do what it can within 
conservative lines to encourage and 
foster every work and movement 
which tend toward the development 
of the resources of the community. 

It is a fallacy to suppose that high 
capitalization is necessary to success- 
ful banking. A reasonable capital, 
of course, is necessary, but the char- 
acter of the personnel of the manage- 
ment is the greatest factor in in- 
spiring public confidence. Never in 
the history of the country has there 
been a greater demand for men of 
the highest personai character to 
occupy prominent positions in finan- 
cialinstitutions, men of integrity, men 
of courage, men of sobriety, men of 
strong convictions: 

““Men who possess opinions and a 
will, 

Men who have courage,.men who 
will not lie.” 

In the language of another: 

“Bank life, like individual life, to 
be prosperous, happy and serene, 
must be kept free from all kinds of 
entanglements, There is a penalty 
for every violated law—hygienic, civil 
and divine. ‘Be sure your sin will 
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find you out,’ is just as true in busi- 
ness as it is in the realms of things 
spiritual.”’ 

The business of banking should be 
so conducted that people will be at- 
tracted not as an accommodation 
to its officers, but for the protection 
which it affords. Itis a mistake that 
a bank be entirely dominated by one 
man or one family. The most suc- 
cessful institutions are those whose 
stock is widely distributed, thus pro- 
viding a large number of interested 
friends and partisans, and obviating 
the danger of factional control. 

It is a futility for banks to do too 
much business for nothing. Take the 
matter of selling exchange alone. To 
many banks this feature of the busi- 
ness, which should show a profit, is 
done at an actual loss. 

One of the most potent financial 
futilities is ‘‘overdrafts.”’ 

Overdrafts are objectionable: 

First—Because they are generally 
unsecured credits, and the system 
has a tendency to cause customers 
to expect unlimited accommodations 
upon insufficient security, or no se- 
curity. 

Second—Even if security should be 
deposited to cover overdrafts, the 
system, if encouraged, would lead to 
careless business methods, because 
borrowing is made too easy. Many 
a business house has gone into in- 
solvency because its credit was too 
good. 

Third—A greater objection is that 
considerable laxity in permitting over- 
drafts subjects the bank’s cash re- 
serve to the caprice of customers. 
The proper authorities of the bank 
must at all times have absolute domi- 
nation of its cash balances so far as 
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it is possible to have under the inevi- 
table fluctuation of deposits. 

It is of little consequence that the 
officers of the bank have the courage 
to protect its reserves by refusing to 
increase its loans if the customers of 
the bank may disturb these reserves 
by checking them out at their con- 
venience, without affording the offi- 
cers an opportunity to deny accom- 
modations. 

There is scarcely any more rea- 
son why a customer should make an 
overdraft than that he should check 
against the account of another de- 
positor. 

Expenses should be kept within 
reasonable limits, but a bank cannot 
afford to be niggardly. Employes 
should be selected for their ability 
and efficiency, and paid living salaries. 
Those who “watch the stroke of the 
clock’? should be consigned to other 
pastures, and a premium should be 
placed upon loyalty, enthusiastic ser- 
vice and fidelity. 

Delinquent debtors should be given 
as much leniency as is reasonable be- 
fore demand for payment is made, 
as any clemency offered after that 
time will not be appreciated. 

A most excellent bit of advice as 
to things futile and otherwise, was 
containedina recent letter from Hon. 
A.B. Hepburn, President of the Chase 
National Bank, New York, who said : 

‘‘During the recent period of indus- 
trial combinations, people seemed 
disposed to put their properties to- 
gether in the form of a trust, capi- 
talized at enormous figures, hoping 
thereby to sell them out to the pub- 
lic and realize all the advance in 
value and the accumulated earnings 
which might be possible during the 
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next quarter of a century. [rusts 
were held in great disrepute and con. 
servative bankers refused to make 
loans upon industrial securities thus 
brought upon the market; but while 
some were highly speculative and 
some conceived in dishonesty, yet 
others were put together for a busi- 
ness purpose and upon business prin- 
ciples, and by good management and 
demonstrated earning capacity have 
proven their right to be favorably 
regarded, and many of them will in 
future be regarded among our very 
best investment properties. 

“It would seem, therefore, impos- 
sible to catalogue any list of things 
that bankers should avoid, concretely 
specifying the same. Bankers should 
adhere to the time-honored principles 
of their calling, should be at all 
times conservative, and should re- 
frain from embarking the funds of 
their depositors or stockholders in 
enterprises that have not fully dem- 
onstrated their character and claim 
to confidence. A brilliant coup may 
be accomplished, much to the ad: 
vantage of stockholders and profit 
and loss account at times, but in the 
large majority of cases losses pursue 
the departure from strict rules of 
couservatism. A banker cannot af- 
ford totake many chances for a limi- 
ted profit of six per cent. on one 
hand and an unlimited loss perhaps 
onthe other, while a merchant might 
be justified in embarking upon the 
same venture, because his possibility 
of realizing a profit is fully equal to 
his possibility of loss. A banker can- 
not afford, for a banker’s rate of in- 
terest, to become a virtual partner in 
a business enterprise with his money 
at the risk of the management. 





COMMERCIAL PAPER AND BONDS AS BANK ASSETS. 


383 


COMMERCIAL PAPER AND BONDS AS BANK ASSETS. 


By EUGENE M, STEVENS, OF MINNEAPOLIS. 


be the very marked growth and de- 

velopment of Western business en- 

terprise within a comparatively 
recent period, no department of busi- 
ness has felt the changed conditions 
to a greater extent than the banks. 
The metamorphosis from the pioneer 
stage of early development to the 
more or less settled conditions of to- 
day, has in many ways almost revo- 
lutionized the banking business. The 
increase of wealth occasioned by the 
development of our resources in the 
West means larger deposits for the 
banks and less borrowing therefrom. 
Then too, bank facilities are increas- 
ing and new banks are constantly 
springing up, so that there is an in- 
creasing necessity for banks to look 
outside of their own market for 
certain of their assets in which their 
surplus deposits are employed. Each 
year finds an increasing number of 
our Western banks in this condition, 
and we are approaching the settled 
condition of the East where this has 
existed for some time. 

This is not necessarily a disad- 
vantage to the banker as it enables 
him to invest a considerable percent- 
age of his deposits in a class of as- 
sets which have some distinct ad- 
vantage over his local loans. The 
conservative banker does not feel 
likeloaning down to his legal reserve 
even if possible, on a class of local 
paper which may have to be extend- 
ed from time to time as maturing, 


but will carry a certain percentage 
of outside assets which are either 
readily convertible or may be de- 
pended upon for payment on a short 
time maturity. Bankers throughout 
the Northwest are seeing the force 
of this and are reducing their re- 
serves on this class of assets, even 
when they may be turning away 
local loans at a better rate, as a 
conservative measure. 

Granting, then, that this invest- 
ment in outside assets is increasingly 
necessary to the conservative banker, 
the question arises as to the elements 
in such investments. The usual in- 
vestment outside of loans is in eith- 
er commercial paper, so called, or 
bonds. The factors to be considered 
in the purchase of such securities are, 
I should say, in the order of their 
importance, the security, the con- 
vertibility and the interest return. 
It will be noted that I have placed 
the rate element last, as I believe 
that bankersshould always endeavor 
to obtain absolutely the best secu- 
rities of this character, and not be 
influenced by high rates. As a mat- 
ter of fact, the bank probably makes 
most of its profit out of its local 
business, but may have interest bear- 
ing deposits or time certificates out- 
standing against which 4% or 5% 
commercial paper or bonds may becar- 
ried instead of keeping the money idle 
in vaults or at 2 % in reserve centers. 

The essence ofthe commercial paper 
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business is in the economic principle 
of transfer of credit. As an illustra- 
tion, there are times when agricul- 
tural banks in the Northwest are 
well loaded up with money resulting 
from the movement of crops. This is 
just the time when the great grain 
concerns which are buying and storing 
these crops are temporarily in need 
of large amounts of money. It is 
eminently proper that this money be 
furnished by the agricultural banks 
which have the temporary surplus. 
In the spring of the year as the grain 
is sold and ground into flour the 
grain people pay up their paper, and 
at just the time when the agricul- 
tural banks begin to need their money 
locally again. 

Unfortunately this business has led 
to many abuses, in that there are 
somecommercial paper brokers whose 
chief care seems to be for salability 
of their paper rather than its actual 
strength. These are most frequently 
not dealers but brokers, who place the 
paper before they buy it and assume 
no financial responsibility as does 
the dealer who buys the paper out- 
right. The tendency is that business 
houses which are not entitled to 
large lines of credit, being approach- 
ed by brokers who have the faculty 
of placing such paper, find the temp- 
tation very strong for them to cre- 
ate larger liabilities than they should. 

The banker in buying commercial 
paper should be just as careful in 
his investigation as if it were one of 
his own local loans, and not handle 
this outside paper as so much mer- 
chandise. He should consider the 
financial strength of the company, 
the commodities handled, whether 
readily convertible or not, the abil- 
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ity to reduce bills payable, the per- 
sonnel of the control and manage. 
ment,etc. Much mightbe said about 
all these points if time allowed. A 
large indebtedness is not necessarily 
a sign of weakness. Mr. A_ might 
have $100,000 capital and $200,000 
bills payable, and have the entire 
$300,000 invested in wheat, a most 
readily convertible asset, this wheat 
being sold for delivery within a few 
months at a given price. Mr. B 
might have $100,000 capital and 
bills payable of only $50,000, and 
the whole $150,000 invested in some 
dead real estate or otherwise uncon- 
vertible property which would neces- 
sitate a probable renewal of his loans. 
Which is the better loanfor the bank? 
As I understand it, it is not a fune- 
tion of the bank to furnish perma- 
nent capital to its customers but to 
furnish temporary capital as requir- 
ed between time of purchase and 
sale or otherwise. 

High class commercial paper, eith- 
er secured by collateral, or if unse- 
cured, issued against the purchase 
of commodities having a ready mar- 
ket and by institutions of great 
financial strength, is usually obtain- 
able, so that the banker need not 
fear for his security, unless, indeed, 
he be influenced by higher rates to 
take on an inferior class of paper. 
Such loans are for short time, and 
may be depended upon to be paid at 
maturity. The maker of the paper 
does not even know what bank holds 
it, and, of course, does not expect 
to ask for a renewal, and, on the 
other hand, the holding bank is under 
no obligations for extension as he 
might consider himself to be with 
one of his own customers. 
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This class of paper is usually read- 
ily convertible before maturity if the 
necessity arises, as it is well known 
and attractive to city and country 
banks alike. Of course it would be 
much more readily accepted as col- 
lateral by city banks than the local 
paper of which the city bank would 
have no knowledge nor any means of 
investigation. 

Another class of investments to 
which bankers in the West are giv- 
ing an increasing amount of atten- 
tion, is bonds. In this they are also 
following the lead of banks in older 
parts of the country, as is shown by 
a comparison of the percentage of 
bonds carried by Eastern bankers, 
even in smaller towns, with those 
carried in Western banks. There are 


strong arguments in favor of banks, 
large or small, carrying a certain 
small percentage of their assets in 


bonds. 

There is a portion of their funds 
which they can depend upon all the 
year around, and one advantage of 
catrying bonds against this is that 
the principal is constantly earning 
itsinterest. In the banks local loans, 
as in commercial paper, there may be 
frequently a lapse of little time from 
the time of maturity of one note 
until something is obtained to re- 
place it. If a bank has a note bear- 
ing 5 % running four months, and it 
is two weeks after its maturity be 
fore the bank is able to replace it 
satisfactorily its money is earning 
only about 414 % instead of 5 %. 

The element of security in bonds 
is unquestioned providing the rule is 
followed of getting only the best 
bonds that can be obtained. As a 
general rule only first mortgage bonds 
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should be listed in a bank’s assets. 
The high grade of security against 
the best bonds is evidenced by the 
Government’s sanctioning them as 
against Government deposits, etc., 
and the large holdings of them by 
Savings banks, which are usually 
most carefully guarded by state laws, 
on account of their holding the sav- 
ings of the working men and other 
people of little means, as well as the 
large holdings of bonds by the very 
conservative insurance companies, 
who seek only the best securities ob- 
tainable. 

The objection usually raised to 
bonds by banks is that they are not 
readily convertible. In the case of 
the best securities of this character, 
however, I believe this to be some. 
thing of a fallacy. In the first place 
high class bonds are generally re- 
garded as the best security as col- 
lateral, and in time of need could be 
realized on as collateral at reserve 
centers, probably more readily than 
any assets banks may carry. There 
have come into prominence within 
the last ten or twenty years many 
high class bond and banking houses, 
which bring out the best grade of 
bonds, and which are nearly always 
in the market to buy back such se- 
curities, so that there is usually a 
ready sale for bonds of the right 
character. I have in mind a public 
service corporation bond which was 
brought out in the latter part of 
March of this year to the amount 
of $4,000,000. The issue was sold 
to a bond house, and within ten 
days from the time they took hold 
of it, before the bonds were ready 
for delivery and before any adver- 
tising had been done or circulars 
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printed, the entire issue was sold. 
Since that time that bond house has 
been continually in the market try- 
ing hard to buy back these bonds 
at an advanced price, and already a 
market has been established on them 
in London, a large sale having been 
made there, and an urgent inquiry 
has come from Paris for $200,000, 
which order they are unable to fill. 
The bonds are held by leading banks 
and financialinstitutions in the coun- 
try, and there will always be an es- 
tablished market on them 

Bonds are usually divided into 
three classes, namely, Municipal, Rail- 
road and Corporation Bonds. Under 
the general term municipal bonds is 
usually included Government, State, 
City, County, Town and School dis- 
trict Bonds. In the consideration of 
these various public securities, aside 
from the question of rate, it should 
be borne in mind that a municipal 
corporation may be sued to compel 
payment of its obligations, while 
such suit cannot be brought against 
states. Further thanthis, most states 
have passed laws limiting the amount 
of indebtedness which the municipal- 
ity may incur. 

In a general sense bonds of small 
towns and villages are not a good 
investment for banks. Of course there 
may be exceptions to this where 
banks take bonds of their own muni- 
cipalities, but such bonds are not 
readily convertible as a usual thing, 
for the same reasons that the local 
paper of such a town would not be 
readily convertible. The experience 
of the best class of Savings banks 
has been such as to lead them to 
exclude from their purchase bonds of 
municipalities under 1000 population. 
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Such small municipalities may not 
be properly officered so that interest 
payments, etc., are promptly met, 
and frequently such things are more 
or less neglected in small villages, 
Further than that, in the case of a 
small municipality, a disastrous fire 
or cyclone might wipe it off the map 
and its obligations become of no 
value. There are certain issues in 
Western cities which pay probably 
1% % better than like issues of old es- 
tablished communities. Such bonds 
are in many instances fully as good 
as the Eastern bonds, and with an 
increasing security behind them if 
in proper districts. They are ofcourse 
not as readily convertible as the 
bonds in better known communities. 
The rates on municipals usually run 
from 3% % to 4% %. 

Corporation bonds are divided into 
two classes, public service corporation 
and private corporation. A good 
public service corporation bond is 
much like a municipal issue in that 
its franchise may constitute a mo- 
nopoly on certain necessities to the 
people of the municipality, and it is 
therefore a quasi obligation on them. 
Great care should be taken, however, 
in buyiug this class of securities, and 
not only the earning power but the 
actual valuation behind the mort- 
gage should be considered. Many 
such bonds may be perfectly good 
to-day in their security and earning 
power, but the purchaser should con- 
sider what the condition may be at 
the time of maturity twenty years 
or more later. As a general rule 
private corporation bonds are hard- 
ly an investment for banks. There 
are of course notable exceptions to 
this in case of established concerns 
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with a fixed and stable business and 
with strong security and undoubted 
earning power. There are also other 
cases where a bond may be against 
some commodity which always has 
a ready sale value. An important 
factor, however, in the private cor- 
poration bond is the question of the 
management of the business which 
may be entirely changed during the 
life of the security. The return on 
corporation bonds usually runs from 
4% % to 5% %. 

Perhaps thefavorite bond for banks 
is the railroad bond. There are cer- 
tain elements of great strength in 
the underlying first mortgage bonds 
of a great railroad system. It is 
probable that no source of income is 
more secure than that derived from 
transportation, and no fluctuations 
less marked than in railroad tariffs. 
Further than this it is well known 
that the mortgaged property of a 
railroad is less liable to depreciation 
than that of almost any other 
corporation, for the reason that it 
is imperative as a matter of good 
service, of prestige, of safety to life 
and of economy of expense that the 
properties be maintained at a high 
standard. Statisticsshow very plain- 
ly that the collapse in railroad secu- 
rities in former years of early de- 
velopment is scarcely possible now 
on account of the greatly increased 
transportation, by reason of the de- 
velopment of the territory through 
which the railroad passes. 

Railroad bonds are probably as 
convertible as any class of bonds 
on the market. They are uusually 
listed on the New York Stock Ex- 
change, and many of them are traded 
indaily. On the other hand if we 
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look up the last sale of other listed 
bonds, we may find there has been 
no trading in them recorded in the 
Exchange for a period of perhaps six 
months to several years, and quota- 
tions are therefore merely nominal. 
Frequently, however,such bonds find a 
ready market withbond bankers. In- 
deed, it is argued that in most instan- 
ces of listed bonds, better prices for 
either purchase or sale may be ob- 
tained from such sources rather than 
through the Stock Exchange. Rates 
on railroad bonds usually run from 
3% % to 5 %. Frequently a large 
railroad system may build or other- 
wise acquire a small extension and 
issue against it a first mortgage 
bond of from $15,000 to $25,000 
per mile, either executed or guaran- 
teed by the system, and such bonds 
when first put out may frequently 
be obtained ona 44 % to 5 &% basis. 
I have in mind several most excel- 
lent bonds of this character executed 
or guaranteed by some of the best 
known and strongest railroad sys- 
tems in the West, the original issues 
of which have been put out recently 
on this kind of a basis. 

The question as to whether com- 
mercial paper or bonds is the proper 
asset for banks for this purpose 
must be determined largely by local 
conditions of deposit and loans. 
For any excess of deposits which is 
believed to be temporary, of course 
short time paper is preferable. For 
a certain percentage of outside as- 
sets carried against a fixed deposits, 
either time certificates or stable ac- 
counts, bonds may be properly car- 
ried. 

This whole matter of assets other 
than local loans is one which is _ re- 
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ceiving the careful attention of banks 
generally, and I believe it to be 
worthy of consideration, particularly 
in the West, where in many instances 
it is somewhat of a new question, 
but one which is forcing itself upon 
the attention of bankers. The ne- 
cessity is increasing for bankers to 


CHATTEL MORTGAGE 


N Oklahoma decision which we 

publish in this number is to the 
effect that when a chattel mortgage 
is transferred by way of security to 
a negotiable promissory note, there 
is nothing in the statutes of Kansas 
which require the transferee of the 
note to take and file a formal assign- 
ment of the mortgage in the office 
of the Register of Deeds. 

In the case betore the court a note 
was executed and a chattel mortgage 
on cattle given as security. The 
mortgage was filed by the mortgagee, 
who then indorsed and transferred 
the note for value, before maturity, 
to a bank in Geneseo, Illinois, with 
the mortgage security. After doing 
this, the original payee and mort- 
gagee fraudulently satisfied the mort- 
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seek such investments, and I believe 
that our Western conditions are in 
such shape already that almost any 
bank would do well to consider the 
investment of at least a small per. 
centage of their funds in either or 
both of these classes of securities. 


SECURITY IN KANSAS. 


gage of record, and a new note and 
mortgage on the same cattle were 
then executed, which were transferred 
by the payee for value to a bank 
in Chicago. That bank, having pre- 
viously examined the record and 
found no incumbrance against the 
cattle, readily gave full value for the 
second note and mortgage. 

The controversy over who had the 
better right to the cattle, the Gen- 
eseo bank holding the first mort- 
gage which had been satisfied by the 
mortgagee after transfer, or the 
Chicago bank holding the subsequent 
mortgage, is decided in favor of the 
former. 

The case is fully reported at page 
405, this number. 


ORGANIZATION OF NATIONAL BANKS IN MAY. 


Forty-two national banks, with 
aggregate capital of $1,797,800, were 
added to the system as a result of 


organizations effected during the 
month of May. Twenty-eight of these 
banks, with aggregate capital of 
$725,000, were of the class author- 
ized by the act of March 14, 1900, 
and 14, with capital of $1,072,800, 
banks with individual capital of $50,- 


000 or over. Geographically, the 
Southern States lead in number of 
organizations, namely, 16, followed 
by the Middle Western States, with 
11. Five associations were organ- 
ized in the Eastern States, the same 
number in the Western States, 4 in 
the Pacific States, and 1 in the New 
England States. 
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BANKING LAW. 


, 


iba S Department embraces all the newly decided cases of importance to bankers, bank 


unsel and bank directors, 


atter 


The experiences they disclose are likewise worthy the careful 
m and study of the merchant, the depositor and the bank student seeking advancement. 


Further information regarding any case published herein will be furnished on application. 


CERTIFICATE OF DEPOSIT. 


Negotiability—Certificate ‘‘assignable only on books of company” is not negotiable— 
Provision that amount is payable “‘on return of this certificate” would not make 
bank liable to assignee of certificate, where paid to original payee without its 
surrender— Hence, where lost or destroyed, bank must pay original payee with- 


out indemnity. 


Zander v. New York Security & Trust Co., New York Court of Appeals, April 8, 1904. 


A certificate of deposit was issued pay- 
able to one Z or assigns in current funds 
on five days notice on return of the cer- 
tificate, “which is assignable only on the 
books of the company.” 

Z, claiming the certificate was lost or 
destroyed, demanded payment, which the 
bank refused to make without indemnity 
against liability should payment of the 
certificate be demanded by some inno- 
cent assignee for value. 

Held: The bank mvst pay the certifi- 
cate to Z, without indemnity, because 

a. The certificate is nota negotiable 
instrument. If the certificate was mere- 
ly payable to Z or assigns on five days 
notice in current funds on return of the 
certificate, it would be negotiable. But 
the clause making it “assignable only on 
the books of the company,” makes it non- 
negotiable. 

b. The requirement in a non-negotiable 
certificate that it is payable “on return of 
the certificate,” would not make the bank 
liable, in case it paid the certificate to the 
original payee without surrender, to a 
third party who might acquire the certifi- 
cate for value, by way of estoppel, for 
failure to require a return of the certifi- 
cate as a condition of payment, there be- 
ing no analogy in this respect between a 
certificate of deposit and a certificate of 
stock. 


Appeal from Supreme Court, Appellate 
Division, First Department. 


Action by Caroline Zander against the 
New York Security & Trust Company. 
From a judgment of the Appellate Divis- 
ion (81 N. Y. Supp. 1151) affirming an 
interlocutory judgment of the Special 
Term overruling a demurrer to the com- 
plaint (78 N. Y. Supp. goo), defendant 
appeals. Affirmed. 


CuLLEN, J. The action is brought on 
a certificate of deposit issued by the de- 
fendant to the plaintiff for the sum of 
$500, which it is alleged the plaintiff has 
inadvertently lost or destroyed. The 
complaint further alleged that payment 
of said certificate had been demanded, 
but that the defendant refused to pay the 
same unless the plaintiff would give it a 
sufficient bond of indemnity against loss 
by reason of the failure to produce the 
certificate, which bond the plaintiff has 
been unableand unwilling to give. To this 
complaint the defendant demurred as not 
stating facts sufficient to constitute a cause 
of action. The demurrer has been over- 
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ruled, and judgment entered thereon 
awarding to the plaintiff unconditionally 
the amount due on the certificate. 

The only point the appellant seeks to 
raise on this appeal is its right to indem- 
nity from liability on the lost certificate. 
it contends that, as the plaintiff has re- 
fused to give such indemnity, the com- 
plaint should be held not to state a good 
cause of action, or at least that the judg- 
ment of the courts below should be so 
modified as to award the plaintiff a re- 
covery only on the delivery of such in- 
demnity. The certificate of deposit which 
is the subject of this suit is in the follow- 
ing form: 


$500. No. 3711. 
THE NEW YORK SECURITY 
AND TRUST COMPANY. 

New York, July 11, 1901. 

Has received from Caroline Zander the 
sum of five hundred dollars of current 
Sunds, upon which the said company agrees 
to allow interest at the annual rate of three 
per cent. from this date, and on five days 
notice will repay, in current funds, the 
like amount, with interest, to the said 
Caroline Zander or her assigns, on re- 
turn of this certificate, which ts assign- 
able only on the books of the company. The 
right is reserved by this company, upon 
giving five days notice, to reduce the rate, 
or discontinue the payment of interest on 
this certificate, or pay the princtpal, such 
notice to be given personally or through 
the mail, directed to the address named in 
the books of the company. 


The defendant’s argument is twofold: 
First, it urges that the certificate is a 
negotiable instrument; second, that, if it 
should not be held to be a negotiable in- 
strument, the defendant, on account of 
the provision therein contained that the 
amount due is payable on the return of the 
certificate, would, in analogy to the law 
relating to certificates of stock, be lia- 
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ble to third parties who might acquire, for 
value, the certificate. 

Doubtless a certificate of deposi: may 
be issued in the form of a negotiable in. 
strument. Frank v. Wessels, 64 N. Y, 
155. But from our examination of the 
subject there seems to be no uniform 
usage in commercial circles or with mone- 
tary institutions as totheir forms. Some 
are plainly negotiable, some equally plain- 
ly are not negotiable, while between the 
two extremes are many of the debatable 
class. The instrument before us is pay- 
able to the plaintiff or herassigns. While 
the usual terms employed to confer ne- 
gotiability on an instrument for the pay- 
ment of money are to make it payable to 
order or bearer, still instruments payable 
to assigns have been held to be negoti- 
able in cases where it was apparent from 
the whole nature of the instrument and 
the language employed that such was in- 
tended to be their character. Brainerd 
v. N. Y.& Harlem R. R. Co. 25 N. Y. 
496; Citizens’ Savings Bank v. Town of 
Greenburgh, 173 N. Y. 215. See Nego- 
tiable Instruments Law (chapter 612, p. 
724, § 29, Laws 1897). Therefore, had 
the first sentence of the certificate ter- 
minated with the words ‘‘on return of 
this certificate,” it might be claimed, not 
without force, that the certificate was in- 
tended to be negotiable. 

But the words quoted are followed by 
the provision, “which is assignable only 
on the books of the company.”” We think 
the clear effect and intent of this provis- 
ion was to render the instrument non-ne- 
gotiable, and to protect the company in 
dealing with the holder of the certificate as 
such holder might appear on the books 
of the company, without liability to third 
parties, to whom, unknown to the defend- 
ant, it might have been transferred. If 
such were not the object, we are at a loss 
to discover any purpose which it was in- 
tended to subserve. This construction 
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is fortified by the subsequent provision 
for reduction of rate of interest or pay- 
ment of principal upon notice to the ad- 
dress named in the books of the company. 
We conclude, therefore, that from a con- 
sideration of the language of the certifi- 
cate as a whole, it is not a negotiable in- 
strument. 

Nor do we think that the defendant can 
be rendered liable to any assignee by way 
of estoppel for its failure to require a re- 
turn of the certificate as a condition for 
the payment of the amount deposited. 
The case of stock certificates is not anal- 
ogous to that of certificates of deposit. 
The object of requiring a surrender and 
return of the certificate as a condition pre- 
cedent to the transfer of stock is to give 
to such certificates a certain degree of 
negotiability, which, without this con- 
dition, could not be obtained. No con- 
sideration of that character is applicable 
to instruments for the payment of money. 
If one wishes to make a pecuniary obli- 
gation negotiable, the law permits him 
to do so, and it is readily accomplished 
by making the obligation payable to bear- 
eror to order. There is therefore no 
reason in such a case for resorting to the 
indirect means used in the case of stock cer- 
tificates—means which are effective only 
toa limited extent. Moreover, the two 
instruments differ entirely in character. 
A stock certificate is merely a muniment 
or representative of title. The stock 
which it represents exists apart from the 
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certificate, and its existence is contem- 
plated to endure so long as the corpora- 
tion continues. The owner, as he appears 
on the books of the company, is entitled 
to the dividends or profits, and it is only 
when he seeks to transfer his title to an- 
other that a surrender of the outstanding 
certificate is required as a condition pre- 
cedent to the issue of a new one. But 
an instrument for the payment of money 
contemplates payment at sometime, either 
at a date fixed or ondemand. The con- 
dition that the certificate be surrendered 
at the time of its payment is no more than 
the law would require without a provision 
to that effect. Bailey v. County of Buch- 
anan, 115 N. Y. 297. This condition is 
qualified, however, by an implied excep- 
tion in the case of loss or destruction. 
Frank v. Wessels,supra; Wilcox v. Equit- 
able Life Assurance Society, 173 N. Y. 
50. Such arequirement expressed in a 
certificate, therefore, does not constitute 
an estoppel in favor of a purchaser for 
value, asit would in the case of a stock cer- 
tificate. As the defendant can incur no 
liability from the failure to produce and 
surrender the certificate on its payment, 
it follows it is not entitled to indemnity. 

The judgment appealed from should be 
affirmed, with costs. 


Gray, O'BRIEN, HAIGHT, MARTIN, and 
Vann, JJ.,concur. ParKER, C., J., absent. 


Judgment affirmed. 


PURCHASE OF NOTE AFTER MATURITY FOR VALUE, 


The purchaser of a note for value after maturity from a bona fide holder for value 
before maturity, may enforce free from defenses between the original parties. 


Jennings v. Carlucci et al, N. Y. Supreme Court, Appellate Term, March 24, 1904. 


Section 97 of the Negotiable Instru- 
ments Law of New York provides: ‘‘In the 
hands of any holder other than a holder in 
due course,a negotiable instrument issub- 
ject to the same defenses as if it were non- 


negotiable. But a holder who derives his 
title through a holder in due course, and 
who is not himself a party to any fraud 
or illegality affecting the instrument, has 
all the rights of such former holder in re- 
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spect of all parties prior to the latter.” 
Under this section, 

Held: Where a note was indorsed in 
due course for value before maturity to 
one D, who transferred it for value, after 
maturity, to plaintiff, the same title passed 
to plaintiff as was held by D, and he is 
entitled to enforce payment of note free 
from defenses which might have been avail- 
able as between the original parties. 


Appeal from City Court of New York, 
Special Term. 


Action by Clarkson Jennings against 
Frederick Carlucci and another. From 
a judgment for plaintiff and an order 
denying a motion for a new trial, defend- 
ants appeal. Affirmed. 


BLANCHARD,]J. This action was brought 
to recover the amount due on a promis- 
sory note made by the defendant Gag- 
giano to one Bell, and indorsed by the de- 
fendant Carlucci and as so indorsed de- 
livered to said Bell. The note was there- 
after indorsed by Bell, without recourse, 
to A. Lambertti, whoindorsed it to P. J. 
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Lambertti, who indorsed it to Di L 
The evidence established the fac: 
Di Lorenzo was a bona fide holder 
said note; that he acquired it i» due 
course, and for value, before maturity; 
that he transferred it for value, after ma- 
turity, to the plaintiff. The defendants, 
by their answers, interposed certain de- 
fenses which might have been available 
as between the original parties to the 
note, But Di Lorenzo, being a bona fide 
holder of the said note in due course, and 
for value, took the note without any in- 
firmity attaching thereto, and his title to 
it appears to have been perfect. The 
same title passed to the plaintiff upon 
the transfer of the note to him by Di 
Lorenzo for value. Neg. Inst. Law, § 
97 (Laws 1897, p. 732, c. 612); Weems 
v. Shaughnessy, 70 Hun, 175, 24 N. Y. 
Supp. 271. The exceptions of the de- 
fendants are without merit. 

The judgment and order appealed from 
should beaffirmed, withcosts, Allconcur. 


renzo, 
that 
f the 


CERTIFIED CHECK. 


Effect as payment—Certifying bank bound to pay holderand cannot withhold money 
and interplead drawer. 


Herrmann Furniture and Plumbers’ Cabinet Works v. German Exchange Bank, New 
York Supreme Court, Appellate Term, March 24, 1904, 


Where a bank certifies a check for its 
depositor and the latter delivers the 
check to his creditor, the delivery of the 
check is in legal effect a payment by the 
depositor to creditor of so much money. 
The bank becomes bound to pay the hold- 
er of the check and cannot thereafter with- 
hold paymentand interplead the depositor. 

Appeal from City Court of New York, 
Special Term. 

Action by the Herrmann Furniture & 
Plumbers’ Cabinet Works against Ger- 
man Exchange Bank. From an order of 
the New York City Court denying de- 
fendant’s motion for an interpleader, de- 
fendant appeals. Affirmed. 


Per CurramM. The delivery to the 
plaintiff of the certified check drawn on 
the defendant bank amounted in legal 
effect to the payment by the depositor to 
the plaintiffs of so much money. The 
bank was merely the custodian of the 
money for the plaintiff. By its certifica 
tion of the check it lost all power to with- 
hold it from the plaintiff, and was bound 
to pay it over to it as its sole property 
on demand. Merchants’ Bank v. State 
Bank, 10 Wall. (U. S.) 647. 

The order denying the motion for an 
interpleader should be affirmed,with costs 
and disbursements. All concur. 
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NEGOTIATION OF CHECK AFTER PAYMENT STOPPED. 


Check to A, indorsed by A and B, paid to B—Notice by drawer thereafter to bank 
not to pay, followed by refunding of money by B to bank—Delivery of check by 
bank to B who cancels his indorsement and delivers to A—Subsequent wrong- 
ful negotiation by A to G—G declared to be a holder in due course. 


Goetting v. Day et al, New York Supreme Court, Appellate Term, March 24, 1904. 


On Friday, July 3, 1903, one Day gave 
his check for $200 on the Hanover bank 
payable to one Smith. The considera- 
tion was the check of a third party for 
like amount transferred by Smith to Day, 
which proved worthless, but before this 
fact was found out, Smith had indorsed 
Day's check, and also obtained the in- 
dorsement of one Richtie, who collected 
it from the Hanover bank. Day gave the 
Hanover bank a stop-order on the check, 
but it had already been paid. A clerk of 
the Hanover bank thereupon went to 
Richtie’s office, and finding Smith and 
Richtie there, obtained the $200 back 
from Richtie to whom he delivered the 
check. Richtie drew a line through his 
own indorsement and handed the. check 
back to Smith. Smith thereupon went to 
Goetting to whom he owed $28.60 and 
tendered thecheck in payment, obtaining 
from Goetting $65 in cash, the balance of 
the $200 to be paid by Goetting after he 
had collected the check on the following 
Monday. Smith explained to Goetting 
that Day had given him the check‘as part 
payment of money due, that Richtie had 
indorsed the check and endeavored to get 
it cashed to accommodate Smith but, not 
being able to do so, had erased his in- 
dorsement. The check, of course, was 
refused payment, because of the stop- 
order and previous circumstances, and 
Goetting thereupon sued Day, the draw- 
er, thereon. A judgment for Day is re- 
versed, it being 
_Held: Under section 91 of the Nego- 
tiable Instruments Law, Goetting was a 
holder of the check in due course and he 
had no notice of defects as defined in 
section 95 of that act. Of course under 
section 93 Goetting can recover no more, 
after notice of infirmity, than the amount 


actually paid; and whether, under the 
facts disclosed, Goetting’s recovery on 
the check is limited to $65, or may be for 
$28.60 in addition, need not now be de- 
termined, as a new trial may develop 
other facts.* 


* NOTE.—Sections 91, 93 and 95 of the Nego- 
tiable Instruments Law of New York, referred 
to in the opinion in this case, are as follows: 

Sec. 91—What constitutes a holder in due 
course.—A holder in due course is a holder who 
has taken the instrument under the following 
conditions : 

1, That it is complete and regular upon its face ; 

2. That he became the holder of it before it 
was overdue, and without notice that it had 
been previously dishonored, if such were the 
fact; 

3. Then he took it in good faith and for 
value; 

4. That at the time it was negotiated to him 
he had no notice of any infirmity in the instru- 
ment or defect in the title of the person nego- 
tiating it. 

Sec. 93. Notice before full amount paid.— 
Where the transferee receives notice of any in- 
firmity in the instrument or defect in the title of 
the person negotiating the same before he has 
paid the full amount agreed to be paid therefor, 
he will be deemed a holder in due course only to 
the extent of the amount theretofore paid by him. 

Sec. 95. What constitutes notice of defect.— 
To constitute notice of an infirmity in the in- 
strument or defect in the title of the person ne- 
gotiating the same, the person to whom it is 
negotiated must have had actual knowledge of 
the infirmity or defect, or knowledge of such 
facts that his action in taking the instrument 
amounted to bad faith. 





394 THE BANKING 


Appeal from Municipal Court, Borough 
of Manhattan, Tenth District. 


Action by Ernest C. Goetting against 
Frederick G. Day and another. From a 


Municipal Court judgment in favor of de- 
fendants, plaintiff appeals. 


Reversed. 


FREEDMAN, P. J. There is no dispute 
as to the facts in this case. On July 3, 
1903, the defendant Smith exchanged with 
the defendant Day a check drawn by one 
Hamilton upon the Trust Company of the 
Republic for Day’s check, payable to 
Smith’s order, for the sum of $200. Smith 
indorsed Day’s check and took it to one 
Richtie, who alsoindorsed it and procur- 
ed the same to be cashed by the Hanover 
Bank. Day, ascertaining that Hamilton, 
the maker of the check held by him, had 
no account with the trust company, stop- 
ped payment on the check he had given 
Smith; but Smith, through Richtie, had 
already obtained the money upon Day’s 
check from the Hanover bank. There- 
upon a clerk from the Hanover bank 
went to Richtie’s office,and, finding Smith 
and Richtie there, demanded the return 
of the money paid by the bank upon Day’s 
check. Richtie thereupon paid the clerk 
$200, who handed the check to Richtie. 
Richtie thereupon drew several lines 
through his name indorsed upon the check, 
and gave the check to Smith. The same 
day Smith, who was owing the plaintiff 
the sum of $28.60, called at the plaintiff’s 
place of business, and, saying that he 
(Smith) wanted to pay his bill, gave the 
plaintiff the check in payment thereof, 
and obtained $65 in cash, the balance to 
be paid by plaintiff to Smith when the 
check wascashed; Smith saying he would 
call for the balance, of $106.40, on the 
following Monday. Smith at that time 
told the plaintiff that Day, the maker of 
the check, was indebted to him (Smith) 
in the sum of $800, of which the check was 
a part payment, and that Richtie had in- 
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dorsed the check and endeavored :o get 
it cashed to accommodate Smith, but, 
not being able to do so, had erased his 
indorsement. The plaintiff knew Smith, 
and had no reason to believe that his story 
was untrue. Upon presentation of the 
check to the bank, he found that pay- 
ment had been stopped. He thereupon 
brought this action to recover the sum of 
$93.60. 

The defendant upon the trial—claiming 
that there was no proof of the indorse- 
ment of the check by Smith, and that 
there being enough suspicious circum- 
stancesto put the plaintiff upon his guard, 
and to require him to make inquiries as 
to the validity of the check, he was there- 
fore not a “holder in due course,” and 
took the check subject to all equities— 
obtained a judgment in his favor, from 
which the plaintiff appeals. 

Smith did not appear in the action, 
never having been served. It was not 
necessary for the plaintiff to prove the 
handwriting of Smith upon the check. 
Smith presented the check to the plaintiff 
in person, with his (Smith’s) name writ- 
ten thereon. Smith was known to plain- 
tiff, and plaintiff knew him to be the per- 
son whose name was indorsed upon the 
check; and it is undisputed that the per- 
son who presented the note to the plain- 
tiff was the same person to whom the 
check was made payable, and to whom 
the check was delivered by the defendant. 
This makes out at least a prima facie 
showing of a valid indorsement. Green- 
leaf on Evidence (Lewin’s Ed.) vol. 2, § 
165; Reinhard v. Dorsey Coal Co., 25 
Mo. App. 350, 353. 

Under section 91 of the negotiable in- 
strument law (Laws 1897, p. 732, C- 612), 
the plaintiff was the holder of the check 
in due course. He became the holder 
before it was overdue. It was complete 
and regular on its face. Plaintiff had no 
notice that payment had been stopped, or 
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of auy infirmity or defect of the title of 
the person from whom he obtained it, 
and he paid $65 in cash for it. The eras- 
ure of Richtie’s name was plausibly ex- 
plained, and section 95 of the negotiable 
instrument law provides that, to consti- 
tute notice of an infirmity in the instru- 
ment, or defect in the title, the person to 
whom it was negotiated ‘‘must have had 
actual knowledge of the infirmity or de- 
fect or knowledge of such facts that his 
action in taking the instrument amounted 
to bad faith.” None of these elements 
appear in the transaction between Smith 
and the plaintiff. 

See, also, Am. Ex. Nat. Bank v. N. Y. 
Bill & Pack. Co., 148 N. Y. 698, 704, 705; 
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Cheever v. Pittsburg R. R. Co. 150 N. Y. 
59, 65, 66. 

Of course, under section 93 of the ne- 
gotiable instrument law, plaintiff can re- 
cover no more, after notice of infirmity 
in the instrument, than the amount act- 
ually paid; and whether, under the facts 
disclosed upon the trial, the plaintiff can 
recover more than tbe sum of $65, need 
not now be determined, as, upon a new 
trial, which must be had, other facts and 
circumstances in addition to those con- 
tained in the present record may be 
shown, bearing upon that question. 

Judgment reversed and a new trial 
ordered, with costs to the appellant to 
abide the event. All concur. 


WRONGFUL DISHONOR OF CHECK. 


Bank's refusal to pay check of depositor because of item wrongly charged to account 
—Measure of damages—$500 not excessive. 


American National Bank v. Morey, Court of Appeals of Kentucky, April 20, 1904.* 


A female depositor in a Louisville bank 
had to her credit $162. When in Chicago, 
pursuing a course of instruction among 
strangers, she gave her check for $30 
which was dishonored because an item of 
$150 had been mistakenly charged to her 
account. She sued the bank for dama- 
ges and the Court of Appeals, review- 
ing the first trial, held she might re- 
cover for any time lost or any expense 
incurred or any loss of business or in- 
struction sustained, or for any loss of 
credit. But a judgment in her favor for 
$600 was reversed because the jury were 
erroneously instructed that they might 
award an additional sum by way of puni- 
tive damages, 

On a second trial, the plaintiff proved 
certain damages specified in the opinion 
and received averdict for $500 which, on 
appeal, is now sustained, it being 

Held: As this trial conformed in all 
respects to the former opinion of this 
court, the only question now to be deter- 


“Former decision in this case reported in 19 
B. LL. J. p. 777. 


this case. 
in American Nat. Bank v. Morey, 24 Ky. 


mined is whether the amount of the ver- 
dict is excessive. Plaintiff was certainly 
entitled to recover some damages, beyond 
nominal. While this verdict for $500 in 
a sense appears large, this court is un- 
willing to invade the province of the jury, 
especially after a second trial, and deter- 
mine the damages recovered are anything 
more than substantial. Judgment isthere- 
fore affirmed. 


Appeal from Circuit Court, Jefferson 
County, Common Pleas Division. 


Action by Virginia R. Morey against 
the American National Bank. From a 


judgment for plaintiff, defendant appeals. 


Affirmed. 


Nunn, J. This is the second appeal in 


The first opinion is reported 


Law Rep. 658, and is referred to for a 
history of the facts relative thereto. In 
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that opinion the court said that the in- 
struction on punitive damages should not 
have been given; that she was only en- 
titled to recover for the loss of credit, of 
business, or of instruction in her art that 
she sustained by reason of the dishonor 
of her check. On the return of the case 
to the lower court, the appellee filed an’ 
amended petition setting forth these mat- 
ters of damage, as permitted by the form- 
er opinion. Another trial was had before 
a jury, and the court gave to the jury the 
following instruction: “It will be your 
duty in this case to find for the plaintiff 
in such sum as you may believe from the 
evidence will fairly and reasonably com- 
pensate her for any loss of credit she may 
have suffered, or for any loss of time or 
instruction which she otherwise would 
have enjoyed, and for any expense she 
may have incurred in telegraphing, by 
reason of the nonpayment of the check 
mentioned in the petition.” The evi- 
dence produced on the last trial, in sub- 
stance, showed that by reason of the dis- 
honor of the check she lost the confidence 
of her instructor, and was compelled to 
desist from further instruction for four 
weeks, which she had intended to take. 
It was her intention, after finishing her 
course of instruction, to open a shop for 
her business and art in the following De- 
cember, but, by reason of the dishonor 
of this check, she was compelled to delay 
her opening until the following March. 
Also she expended $2.86 in telegraphing 
to appellant in trying to induce it to 
honor her check, and to her relatives in 
Louisville to obtain money to meet this 
dishonored check. The jury returned a 
verdict on this last trial for $500 in favor 
of appellee, which the court refused to 
set aside,and rendered judgment there- 
on, and the appellant has appealed. 

The last trial conformed in all respects 


to the former opinion of this cour: ‘n this 
case. The only question to be <eter- 
mined is whether or not the amonnt of 
the verdict is excessive. She ceriainly 
was entitled to recover some damages, In 
the former opinion it is shown that a 
judgment for $300 for dishonoring was 
affirmed. Patterson v. Marine National 
Bank, 130 Pa. 419. The Pennsyivania 
court charged the jury that the plaintiff 
was entitled to recover substantia! dama- 
ges, and in a certain state of case they 
might find punitive damages. In the 
same opinion the case of Schaffner v. Ehr- 
man, 139 Ill. 109, was referred to, where 
a judgment for $450 was affirmed, where 
the dishonor of the check was due to a 
mistake of the bookkeeper in charging 
the checks of another customer to the ac- 
count of the plaintiff. In the former opin- 
ion in this case the court quoted from the 
above Pennsylvania case the following 
language: “Individual andcorporate busi- 
ness could hardly exist for a day without 
banking facilities. At the same time, the 
business of the community would be at 
the mercy of banks if they could, at their 
pleasure, refuse to honor their depositors’ 
checks, and then claim that such action 
was a mere breach of an ordinary contract, 
for which only nominal damages could be 
recovered, unless special damages were 
proven. There is something more than 
a breach of contract in such cases; there 
is a question of public policy involved; 
and a breach of the implied contract be- 
tween the bank and its depositor entitles 
thelatterto recover substantial damages,” 
While this verdict in a sense appears 
large, yet we are unwilling to invade the 
province of the jury, especially after a 
second trial, and determine the damages 
recovered are anything more than sub- 
stantial. Wherefore the judgment of the 
lower court is affirmed, with damages. 
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CASHIER’S DRAFTS FOR PRIVATE SPECULATIONS. 


Bank’s drafts on correspondent, signed by cashier, payable to commission company 
for cashier's individual speculations in wheat—Liability of commission company 
to bank for money thereby misappropriated by cashier. 


Kitchens et al v. Teasdale Commission Co., St. Louis Court of Appeals, March 
15, 1904. 


Thecashier of the Greene County Bank, 
Paragould, Arkansas, drew drafts of the 
bank upon its New York and St. Louis 
correspondents, payable to the J. H. 
Teasdale Commission Company, the pro- 
ceeds of which were placed by that com- 
pany to the cashier’s individual account 
with them in speculative transactions in 
grain, and lost in these ventures. In an 
action by the receivers of the bank against 
the commission company to recover the 
amounts of these drafts, it is 

Held: Thecommission company is liable 
to refund the money of the bank thus 
misappropriated by the cashier. The 
payee was apprised by the medium adopt- 
ed for the transfer of the money, that 
the cashier was employing the funds of 
the bank in speculation on his individual 
account and it cannot defend on the 
ground that the directors of the bank 
may have been guilty of such gross neg- 
lect by their careless supervision of the 
business and permitting the cashier to 
have exclusive management of its affairs, 
as might have rendered them responsible 
to creditors or stockholders for losses 
thereby ensuing. Nor would a general 
custom, if proved, for cashiers of banks 
to draw bank drafts upon their own banks 
in payment of their own indebtedness, be 


admissible as a defense, for such custom’ 


would be in violation of law. 


Appeal from St. Louis Circuit Court; 
H. D. Wood, Judge. 


Action by Thomas B. Kitchens and an- 
other against the J. H. Teasdale Com- 
mission Company. From a judgment for 
plaintiffs, defendant appeals. Affirmed. 


Reypurn, J. This action was by the 


respondents, as receivers of the Greene 
County Bank, upon five drafts, substan- 
tially in the form following: 


Greene County Bank. 
PARAGOULD, ARK., Dec. & 1899. 


PAY TO THE ORDER OF /. H. Teasdale 
Commission Company 


Three hundred DOLLARS. 
W. H. Ritter, Cashier. 
To WESTERN NAT. BANK, N. Y. CITy. 


No. 6,760. 


The petition was subdivided into five 
counts, with modifications appropriate 
for varying dates, of December, 1899, 
and January, 1900,amounts, and drawee; 
two of the drafts being upon the Western 
National Bank, N. Y., and the remain- 
ing three upon the Merchants’ Laclede 
National Bank, St. Louis, and all were 
remitted to appellant by their maker and 
drawer, W.H. Ritter, cashier, and col- 
lected and placed to his individual ac- 
count with appellant, in speculative per- 
sonal operations in grain conducted by 
him through the commission company. 
The proceeds of these remittances were 
absorbed and lost inthese ventures, sav- 
ing a trifling balance repaid Ritter. The 
drafts were drawn and executed by Rit- 
ter, and entered in a book of account of 
the bank, in which he was required to re- 
cord exchange drawn. The bank had 
never conferred any authority to Ritter 
to employ its funds for his own purposes, 
and subsequent to its suspension it was 
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discovered that these drafts were drawn 
in favor of appellant in lieu of the payees, 
in whose names they were entered in the 
exchange ledger. Ritter was cashier at 
dates of the drafts, and had occupied 
such official position for several years 
preceding. The book of account con- 
taining the personal account of Ritter 
displayed that from the 1st day of De- 
cember, 1899, to the same date in Febru- 
ary, 1900, his account had been over- 
drawn, and the largest amount to his 
credit at any one time had been but little 
in excess of $100, which had been applied 
shortly after its receipt upon a transac- 
tion other than those here involved, and 
none of these dratts appeared charged 
against his account. 

It was apparent from the testimony that 
to the cashier was confided the general 
charge and management of the bank, the 
directory meeting irregularly and _ infre- 
quently. It was further manifested in 
evidence that the dealings of appellant 
with the insolvent bank were confined to 
the receipt of the drafts in question, ex- 
cept that it had forwarded the bank col- 
lections, and received remittances there- 
for in form of similar drafts. The officer 
of defendant handling the transactions 
with Ritter also stated that appellant was 
aware, in receiving these drafts, that the 
bank was drawing against its deposits in 
other banks in favor of appellant, in per- 
sonal transactions of its cashier in pur- 
chases of wheat, and, dates and amounts 
excepted, the drafts received on the per- 
sonal account of Ritter were the same in 
form as those remitted by the bank in 
payment of collections made by it for 
appellant’s account, and he looked no 
further than to observe that the drafts 
sent by Ritter on his personal account 
were made out in the proper form. 

The court refused instructions at in 
stance of defendant to the effect that, in 
dealing with Ritter in good faith, ap- 
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pellant was not required to look beyond 
the face of the drafts to determine wheth. 
er he was authorized to draw and trans- 
mit them in payment of his personal ob- 
ligations; also that if it was shown by the 
evidence that the directors intrusted the 
entire care and management of the busi- 
ness of the bank to the cashier, and it 
was his custom to draw drafts on the 
bank in payment of his persona! obliga- 
tions, then the directors would be pre- 
sumed to have had knowledge of such 
custom, and assented thereto, and defend- 
ant was not required to look further than 
the face of the drafts to determine the 
cashier’s right to issue them; also, that 
if the whole business of the bank was 
delegated to its cashier, and the direc- 
tors acquiesced in such exclusive man- 
agement, and defendant dealt in good 
faith with Ritter, defendant was not re- 
quired to make further inquiry as to right 
of Ritter to draw drafts upon the bank 
in his own name in his own transactions, 
than that disclosed by the face of such 
drafts, and finally an instruction was re- 
fused, based upon an adjustment with the 
board of directors by delivery and accep- 
tance of a secured note of Ritter, and the 
court directed the jury to find a verdict 
for plaintiffs for the respective amounts 
of the several drafts, with interest accrued. 

1. The appellant contended that it 
should have been permitted to introduce 
testimony to prove that the directors ig- 
nored their duties, and for a consider- 
able period permitted the cashier to have 
entire management and conduct of the 
institution, and thereby the bank became 
bound by his actions. Although the 
members of the directory of the bank may 
have been guilty of culpable negligence 
or gross neglect by their careless supervis- 
ion of the business and disregard of their 
official duties, and permitted Ritter to 
have exclusive management of its affairs, 
which might have rendered them respon- 
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sible to creditors or stockholders for the 
losses ensuing, yet their wrongful actions 
and neglect of duty constitute no de- 
fense to this action, available in behalf of 
defendant. This proceeding is for the 
recovery of funds confessedly known by 
appellant’s officer to have been the cor- 
porate property, being then applied by 
its cashier to his personal speculations 
by draft upon its correspondents over his 
official title. By the medium adopted for 
the transfer of the money, defendant was 
apprised that Ritter, by the abuse of his 
power as cashier, was employing the funds 
of his principal in speculation on his in- 
dividual account, and in affairs which, 
from their nature, excluded the possibility 
of being concerns of the bank. That he 
was transcending the well-known extent 
of his agency, and using the money of 
his principal in his private transactions, 
was manifest. In the unconcealed applli- 
cation of the funds known to be the bank’s 
property to Ritter’s individual affairs, 


there is no room for maintaining that the 
transactions were other than his own af- 
fairs, not as cashier, but personally and 


individually. Appellant knew it was 
dealing with Ritter personally, and also 
knew the funds of the bank were used by 
him for his own ends, and that the funds 
were in course of deliberate misappro- 
priation by betrayal of Ritter’s trust. It 
is true that the transmission of cash, by 
means of draft of remitting bank through 
its cashier, drawn upon its depositary cor- 
respondents at distant cities, has been 
adopted so universally in the commercial 
world that such instruments partake of 
the convenience and characteristics of 
currency itself; but if currency of the de- 
frauded bank had, in specie, been for- 
warded direct to appellant by the cashier, 
Ritter, for his own purposes, with notice 
or knowledge on part of the appellant of 
the ownership and rights of the bank 
therein, there could be no doubt of the 
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obligation of appellant to make restitu- 
tion of such sums; and, in legal contem- 
plation, the situation here displayed is 
substantially the same as such _ illustra- 
tion. The same rule of law governs the 
agency of a cashier, as applicable to any 
other fiduciary relationship, and the right 
of recovery of the principal’sfunds fromthe 
party obtaining them from the agent with 
the full knowledge of their misappropria- 
tion is too apparent to admit of reason- 
able debate. Nor is it clear that vigi- 
lance and due performance of their duty 
by the officers of the bank would have 
revealed the fraud being practiced, and 
the misappropriation of the funds by the 
cashier, as the record in the books of the 
bank of the drafts was falsified, and there- 
in they purported to be drawn in favor of 
other payees than appellant. The legal 
principles governing the situation here 
presented have been recognized in this 
and other jurisdictions, and in other states 
decisions have been invoked upon facts 
strikingly analogous to those here exhibit- 
ed. Lee v. Smith, 84 Mo. 304; Lamson 
v. Beard, 94 Fed. 30; Mendel v. Boyd 
(Neb.) 91 N. W. 860; Anderson v. Kis- 
sam (C. C.) 35 Fed. 699; Campbell v. 
Bank, 67 N. J. Law, 301. 

2. The appellant interposed as its an- 
swer a general denial, and, without amend- 
ment, tendered proof of asecured note giv- 
en by Ritter after the last of the drafts 
had been transmitted, and of acceptance 
by the directory in settlement. No ap- 
plication to amend the answer was made, 
and such testimony was properly exclud- 
ed. The evidence sought to be admitted 
was not proof of payment, but, so far as 
imperfectly disclosed, might have estab- 
lished a settlement of overdrafts; and, in 
absence of even a synopsis in the record 
of the form of plaintiff's statement of its 
cause of action, it cannot be conjectured 
how the decisions appealed to by appel- 
lant are pertinent. The case of State ex 
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rel. v. Peterson, 142 Mo. 526, merely de- 
clares that a special plea of payment is 
not essential, when the allegation of non- 
payment is a necessary and substantial 
averment to constitute plaintiff’s cause of 
action, 

3. The testimony sought to be elicited 
from the banking expert, to the effect 
that it was a general custom for cashiers 
of banks to draw drafts upon their own 
banks in payment of their own indebted- 
ness, was not admissible. The drafts in 
question were not drawn in such form, and 
the line of inquiry notaddressed to the state 


RIGHT OF PAYEE TO ATTORNEY’S 
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of facts developed; but, if such -ustom 
prevailed and had been establis*ed, it 
would have been in violation of Jaw, and 
the legal consequence could not ha ’« been 
avoided, that the payee of such drafts 
would have been liable to repay tu their 
actual owner such unlawfully <iverted 
funds, under such facts as are disclosed 
here. 

The judgment was for the right party, 
and is affirmed. 


BLAND, P. J., and Goong, J., concur, 


FEES WHERE NO SUIT BROUGHT. 


Morrison v. Ornbaun at al, Supreme Court of Montana, March 14, 1904. 


A negotiable note, payable one year 
after date, promised to pay the amount 
and reasonable attorney’s fees. After 
maturity of the note and prior to com- 
mencement of suit thereon, the attorneys 
for the payee in whose hands the note had 
been placed for collection, demanded pay- 
ment from the makers. The amount and 
interest was tendered but the attorneys 
demanded, in addition, the sum of twenty 
dollars as an attorney’s fee. 
the makers refused to pay and in order 
to keep their tender good, they deposited 
the amount in a bank where the note was 
made payable and gave notice to the 
payee of such deposit. 

Held, the attorneys for the payee right- 
fully demanded an attorney’s fee for 
collection of the note and the contention 
of the defendant is not tenable that the 
attorney’s fee was payable only in event 
of suit brought to enforce collection. 

The court refers to the statute of Mon- 
tana in force when the note was executed 
and when the suit was brought which pro- 
vides: “A negotiable instrument may con- 
tain a pledge of a collateral security, with 


This sum ° 


authority to dispose thereof, also a pro- 
vision for reasonable attorney’s fees, or 
both.” The court says that the terms of 
the statute imply that the attorney’s fee 
may be collected without suit, because it 
provides that the negotiable instrument 
may contain a pledge of collateral secu- 
rity, with authority to dispose thereof, 
and this of course means withont suit. In- 
cidently, the court points to the fact that 
since the trial of the case, the Negotiable 
Instruments Law has been enacted in 
Montana which provides that the sum 
payable by the terms of a negotiable in- 
strument is certain within the meaning 
of the act although it is to be paid “with 
cost of collection oran attorney's fee in 
case payment shall not be made at matu- 
rity.” 

The conclusion reached by the court is 
that the agreement to pay attorney’s fee 
for the collection of the note, made neces- 
sary by the default of the maker, covers 
the fee whether suit is brought or not. 
No fee having been tendered, the reason- 
ableness of the fee in this case was not 
passed upon. 
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TITLE TO DRAFT AND BILL OF LADING. 


Draft and bill of lading for oil—Deposit in bank and credit to account of drawer— 
Right to proceeds as between bank and garnishing creditor of depositor. 


Hendley v. Globe Refinery Company et al, Kansas City, Mo. Court of Appeals, 
; March 7, 1904; rehearing denied April 4, 1904. 


A depositor in the American National 
Bank of Louisville made a shipment of 
oil to Kansas City and drew a draft for the 
price which with bill of lading was de- 
posited in the bank and the amount credit- 
ed to the depositor’s account and checked 
out by the depositor. The draft was 
paid and its proceeds were garnished by 
a creditor of the depositor, who claimed 
that the latter retained title and that the 
bank was merely a collecting agent. 

Held, the draft in question was deposit- 
ed to credit of depositor with right to draw 
against same as cash, and legal effect of 
transaction was that this worked a trans- 
fer of title to the bank. The case is not af- 
fected because of contradictory statements 
of the bank’s president that the bank was 
owner of the draft, and that it took it for 
collection only, as these were not state- 
ments of fact, but merely expressions of 
opinion and, as such, immaterial. The 
facts being undisputed there was no ques- 
tion for submission to the jury and the 
action of the trial court in directing a 
verdict for the bank, was correct. 


Appeal from Circuit Court, Jackson 
County; J. H. Slover, Judge. 


Action by R. G. Hendley against the 
Globe Refinery Company, defendant, and 
the American National Bank of Louisville, 
Kentucky, interpleader, 

There was judgment rendered for the 
interpleader, and plaintiff appeals from 
the same. Affirmed. 


Broappbus, J. 
April, 1902, the Globe Refinery Company 
delivered to a railroad company at Louis- 


On the rs5th day of 


ville, Kentucky, to be shipped to Kansas 
City, two cars of oil, and received from 
said railroad company a shipper’s order 
bill of lading therefor, whereby the said 
railroad company acknowledged the re- 
ceipt of said oil, and agreed to transport 
the same to Kansas City, and there de- 
liver the same to the order of said Globe 
Refinery Company,and to notify Peet Bros. 
Manufacturing Company. Said refinery 
company had contracted with said manu- 
facturing company to sell it said oil, and 
on said April 15, 1902, said refinery com- 
pany drewadraft onsaid Peet Bros. Manu- 
facturing Company, payable to its own 
order, for the purchase price of said oil, 
and thereupon indorsed said draft: 
‘‘For deposit. Pay to the order of the 
American National Bank, Louisville, Ky. 
Globe Refinery Company, 
by H. F. Donigan, President.” 
and deposited the same, with said bill of 
lading, indorsed in blank, thereto attach- 
ed, in the said American National Bank, 
the above-named respondent. Upon said 
draft and bill of lading being deposited 
as aforesaid, the said American National 
Bank gave said Globe Refinery Company 
credit for the amount thereof, $4,254, in 
its account in said bank, and the same 
thereupon became subject to the checks 
of said Globe Refinery Company, and in 
point of fact the whole amount of said 
deposit was, during the same day, and in 
the usual course of business, checked out 
of said bank by said Globe Refinery Com- 
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pany. Onthe same day said draft was 
indorsed: 

‘* Pay any bank or banker or order. 

American National Bank, Loutsville, Ky. 

Charles Warren, Cashier, 

April 15th, 1902,” 
and sent to Ft. Dearborn National Bank 
of Chicago for collection, and upon re- 
ceipt of the same said Chicago bank sent 
said draft to the Stock Yards Bank of 
Commerce of Kansas City for collection. 
The American National Bank, at the 
time it sent said draft to the Chicago 
bank, charged the amount thereof to said 
Chicago bank, and upon receipt of said 
draft said Chicago bank credited the 
amount thereof to said American National 
Bank. 

Shortly after said draft and bill of lad- 
ing were received by said Stock Yards 
Bank of Commerce, the plaintiff instituted 
this suit, and caused notice of garnish- 
ment to be served on said bank, intend- 
ing thereby to attach said draft and bill 
of lading as the property of said Globe 
Refinery Company. Thereupon, to avoid 
trouble, expense, and inconvenience, it 
was agreed by the parties concerned that 
said Stock Yards Bank of Commerce 
might deliver said bill of lading to said 
Peet Bros. Manufacturing Company, and 
collect from said company the amount of 
said draft, and that said Stock Yards 
Bank of Commerce should hold the pro- 
ceeds of said draft a sufficient length of 
time to give the said plaintiff an oppor- 
tunity to serve upon it another notice of 
garnishment, which the said plaintiff did, 
causing the sheriff to notify said Stock 
Yards Bank of Commerce that he attach- 
ed in its hands the proceeds of said draft 
as the property of the said Globe Refin- 
ery Company, the above-named defendant. 

On the second day of the then ensuing 
term of the circuit court the said Ameri- 
can National Bank filed its interplea in 
said cause, claiming the proceeds of said 
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draft, which had been attached 
hands of said Stock Yards Bank o: 
merce, as aforesaid. Afterwards plain. 
tiff filed an answer to said interples, deny- 
ing each and every allegation therein con- 
tained. 

On the trial of the issue between the 
interpleader and the plaintiff the inter. 
pleader put in evidence the said draft, 
with the indorsements thereon as aforesaid, 
and also a copy of the deposit slip show- 
ing the deposit of said draft in the said 
American National Bank to the credit of 
the said Globe Refinery Company, and a 
copy of the account of the said Globe Re- 
finery Company, taken from the books 
of the American National Bank, showing 
that the amount of said draft was placed 
to the credit of said Globe Refinery Com- 
pany on said 15th day of April, 1902, the 
day the same was deposited, and that the 
whole thereof was checked out by said 
Globe Refinery Company on the same 
day. The depositions of the cashier and 
president of interpleader and that of the 
secretary and treasurer of the Globe Re- 
finery Company were read in evidence. 
The latter testified that said refinery com- 
pany sold to the interpleader said draft 
in the usual course of business, received 
credit forthe same, and used the proceeds 
in its business, and for its own benefit; 
that, after the draft or the proceeds were 
attached, the cashier of the interpleader 
endeavored to have defendant company 
consent to having the draft charged back 
to his company, which he refused; and 
that interpleader had not as yet credited 
to the Chicago bank the draft in question. 
The evidence of the cashier and president 
is to the same effect. The Ft. Dearborn 
National Bank of Chicago, when it learn- 
ed that the draft had been attached, 
charged it back to the interpleader, but 
it still remains on its books as a credit 
against said Chicago bank. 

The president of the interpleader bank 


n the 
Com- 
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on cross-examination was asked the fol- 
lowing questions: 

‘Did the Ft. Dearborn National Bank 
purchase all this paper outright?” (refer- 
ring to the draft in question and other 
paper). 

To which he answered: 


‘‘Yes, They credited our account with 
the total footing of that letter.” 
Q. “Then you mean to say, Mr. Mur- 


» 4 


ray, that the Ft. Dearborn National Bank 
became the owner of this draft or check 
mentioned in the letter, etc.?”’ 

A. **i de.” 


He, however, stated in his evidence 
that the draft wassent to the Ft. Dear- 
born Bank for collection, He alsofurther 
stated that the credit and standing of 
Peet Bros. was unknown to him, and that 
the draft was received upon the financial 
standing of the Globe Company. The 
court, atthe close of the evidence, per- 
emptorily instructed the jury to return a 
verdict for the interpleader. 

Plaintiff contends that, as there was a 
conflict in the testimony, the issue should 


have been submitted tothe jury. He as- 
signs the following reasons therefor: ““The 
fact that no arrangement or agreement 
was made concerning the draft, but that 
it was deposited in the usual course of 
business, not discounted or sold outright; 
that the officers of the bank made con- 


tradictory statements concerning its 
ownership at the time of the suit, and 
stated unequivocally and affirmatively 
that it belonged to the Ft. Dearborn Na- 
tional Bank; that the credit and standing 
and solvency of Peet Bros, was not known, 
nor even considered, by the bank when 
the draft was deposited, but that it was 
received upon the financial standing of 
the Globe Refinery Company alone; and 
that the bank took the position, and takes 
the position now, that it has the right to 
charge back the proceeds of the draft.” 
The statement of Murray, president of 
the interpleader bank, that the Chicago 
bank was the owner of the draft, and an- 
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other statement that said bank took it 
for collection only, are not statements of 
facts, but merely expressions of opinion, 
and, assuch,immaterial. The statement 
of an immaterial matter does not affect 
the credibility of a witness. 

In the absence of any express agree- 
ment had at the time the draft passed to 
the interpleader from the Globe Refinery 
Company, the transaction itself, as it oc- 
curred, about which there is no dispute, 
raised no issue of fact for the jury, but 
it became a question of law for the court. 
Such is the rule in all cases where the 
facts are undisputed. And the fact that 
interpleader had noknowledge, andsought 
none, as to the financial standing of Peet 
Bros., the drawees, and that interpleader 
sought to have the amount of the draft 
charged back to the Globe Refinery Com- 
pany, has no significance, as it had the 
right to rely upon the solvency of the lat- 
ter and to have said amount so charged 
back tosaid company. Flannery v. Coates, 
80 Mo. 444. In the case just cited the 
court held that: ‘‘ If paper be deposited 
in or forwarded to a bank for collection, 
andin pursuance of the usual mode of 
dealing the bank places the amount to 
the credit of the depositor, and the latter 
thereupon draws, or is entitled to draw, 
against the same as cash, this works a 
transfer of title, so that the depositor can- 
not afterwards claim the paper; and it is 
immaterial if the paper is not paid; the 
bank has the right to charge it back.” 
The decision followed and reaffirmed the 
holding in Ayres v. Bank, 79 Mo. 421. 
The principle in the two cases named ap- 
plies tothe one under consideration. There 
was at most no substantial evidence to 
overcome the prima facie case of inter- 
pleader to the effect that the draft in 
question was deposited to the credit of 
the Globe Company with the right to 
draw against the same as cash, It was 
the duty of the court to direct a verdict 
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for interpleader. Hite v. Ry. Co., 130 
Mo. 132; Downey v. Ry. Co., 94 Mo. 
App. 137; Glasscock v. Ry. Co., 82 Mo. 
App. 146; May v. Crawford, 150 Mo., loc. 
cit. 527. 

The case of Gannon v. Gaslight Co., 
145 Mo. 502, seems to be in conflict with 
these last cited, but as May v. Crawford, 
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supra is the latest expression of tie Sy- 
preme Court on the law in that respect, 
it is to be followed. The pertinent facts 
being uncontroverted, there was 
left for the jury to determine. 
tion was a matter of law. 
Affirmed. All concur. 


thing 
The ques. 


SUIT ON NOTE IN COUNTY OTHER THAN MAKER'S RESIDENCE, 


Baily v. Birkhofer, Supreme Court of Iowa, February 12, 1904. 


In this case an action was brought 
against the maker on a promissory note 
before a justice of the peace in a county 
other than that where the maker resided. 
The court dismissed the action for want 
of jurisdiction, holding that before a jus- 
tice of the peace may take jurisdiction of 
an action on a note against the resident 
of another county the note must, by its 
terms, provide for payment ata particu- 
lar place in the county where the suit is 
brought. 

The note in suit was signed by the 
maker in Crawford County, where he re- 
sided, but it was dated at Council Bluffs, 
Iowa, which is in Pottawattamie County 
and suit thereon was brought before a 
justice of the peace of that county. The 
note promised to pay the sum named ‘‘At 
the First National Bank” and there was 
a printed memorandum on the margin 
reading ‘‘Corner Main street and First 
Avenue.” The question for decision was 
whether the note was payable by its terms 
in Pottawattamie County, lowa. The 
court said that the words on the margin 
‘Corner Main street and First Avenue” 
were no part of the note, but if so treated, 
they gave no indication as to the place of 
payment as the court does not take judi- 


* state. 


cial notice of the names of streets and 
public places intowns and cities of the 
Furthermore the words ‘‘At the 
First National Bank” does not designate 
a place of payment as there are many 
First National Banks in the state and at 
least two in Crawford County. Where 
no place of payment is named in a note, 
it is presumed to be payable where the 
maker resides and where a bank is named, 
it will be presumed, in the absence of 
evidence appearing on the face of the 
note to the contrary, that it was at the 
maker’s home town. And in such cases 
as this, where the question of jurisdiction 
is alone involved, the jurisdictional facts 
must appear upon the paper itself. Parol 
evidence cannot be received to clear up 
an ambiguity or to show that a bank at 
the place where the action was brought 
was intended, although not sufficieatly 
described. Only by implication could the 
court say the note was payable at Council 
Bluffs. 

The conclusion is therefore reached 
that the note was not payable, by its 
terms, in Pottawattamie County, hence 
the justice before whem the suit on it 
was brought, had no jurisdiction. 
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NEGOTIABLE NOTE SECURED BY CHATTEL MORTGAGE. 


The Kansas statutes do not require the transferee of a negotiable promissory note, 
the transfer of which carries with it a chattel mortgage given as security, to take 
and file a formal assignment of the mortgage—Transferee, though without record 
title, is protected against subsequent incumbrances, 


First National Bank of Geneseo, Ill. v. National Live Stock Bank of Chicago, Supreme 
Court of Oklahoma, March 4, 1904. 


1. Section 9, chapter 120, Vol. 2 Webb’s 
Ann Stat. Kan. which provides that * when 
any mortgage of personal property shall 
have been fully paid or satisfied, it saall 
be the duty of the mortgagee, his assignee 
or personal representative, to enter satis- 
faction, or cause satisfaction thereof to 
be entered of record, in the same manner 
as near as way be, and under the same 
penalty for a neglect or refusal as provi- 
ded in the case of satisfaction of mort- 
gages of real estate,” does not authorize 
or require one who purchases a negotiable 
promissory note, which is duly transferred 
by an assignment on the back thereof, 
before maturity, to also take a formal 
assignment of a chattel mortgage given 
to secure it and have it filed in the office 
of the Register of Deeds. The transfer 
of such note carries with it the assign- 
ment of the mortgage, there being no law 
authorizing the assignment of a chattel 
mortgage given to secure negotiable pa- 
per, to be placed of record; and such 
assignee, although he has no record title, 
will be protected against subsequent pur 
chasers and incumbrancers in good faith 
and may recover against them in a re- 
plevin action involving the property in- 
cluded in the mortgage. 

2. A separate instrument executed by 
a mortgagee acknowledging satisfaction 
of a chattel mortgage and the payment of 
the debt secured thereby, but which is 
not acknowledged before some officer 
named in the statute and certified to as 
provided therein, is not entitled to record 
and the filing or recording thereof im- 
ports no notice. ; 

3. Duties imposed by implication are 
only those which are necessarily connected 
with the subject to which the statute re- 


lates and, if they are penal, they are to 
be construed strictly, which means that 
they are not to be so extended by impli- 
cation beyond the legitimate import of 
the words used in them as to embrace acts 
not clearly described by such worcs. 

4. lhe mere fact that a mortgagee in 
Kansas, in the absence of a contract to 
the contrary, owns the legal title to the 
property mortgaged, does not require an 
assignment of such mortgage to be placed 
of record, there being no statute imposing 
such duty. 


[Syllabus by the court. } 


Action by the National Live Stock 
Bank of Chicago against the First Na- 
tional Bank of Geneseo, Illinois. Judg- 
ment for plaintiff. Reversed. 


The facts were these: On June 27, 
1900, Grimes, in Clark County, Kansas, 
executed to the Siegel-Sanders Live Stock 
Commission Co. a negotiable promissory 
note for $11,111.23 due November 1, 
1900, with interest from maturity at the 
rate of eight per cent. per annum. To 
secure payment he at the same time ex- 
ecuted a chattel mortgage to the payee 
of the note which was filed with the Reg- 
ister of Deeds at Clark County, July 12, 
1900. ‘The payee thereupon, before ma- 
turity, assigned this note for value to the 
First National Bank of Geneseo, Illinois. 

On October 24, 1900, and after the 
above note had been assigned to the 
Geneseo Bank, Grimes executed to the 
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Siegel-Sanders Live Stock Co. two other 
notes, one for $7,033.24 and one for 
$7,000, due six mouths from their date 
and gave a chattel mortgage to the com- 
pany on 633 head of cattle (which in- 
cluded the cattle described in the first 
mortgage) to secure these two notes. 
These were then assigned by the payee 
to the Chicago Cattle Loan Company. 

On November 24, 1900, although the 
Siegel-Sanders Live Stock Company had 
sold the $11,000 note to the Geneseo bank 
it, through its president, Frank Siegel, 
without any authority, filed in the office 
of the Register of Deeds a pretended re- 
lease in which payment of the note was 
acknowledged. 

On February 25, 1901, the Chicago 
Cattle Loan Company caused its agent, 
Mr. True, to examine the records of Clark 
County as to chattel mortgages against 
Grimes and on this examination he found 
the record clear except as to the mortgage 
held by said company, and so reported. 

On April 17, t901, Grimes. executed two 
other notes to the Siegel-Sanders Live 
Stock Company tor $7,694.77 each, due 
October 27, 1g01 and to secure the pay- 
ment of these two notes, at the same 
time executed a chattel mortgage on 606 
of the cattle in question. These two notes 
were then sold to the National Live Stock 
Bank of Chicago for $15,389.54 and the 
bank believed, at the time it bought the 
notes that the mortgage securing them 
was a first lien on the cattle. The bank 
secured this information through Mr. 
True, the agent of the Chicago Cattle 
Loan Company, who personally examined 
the record. At this time the two notes 
of October 24, 1900, owned by the Chicago 
Cattle Loan Company, had been taken up. 

Between April 25 and May 1, 1901, 
Grimes moved the cattle in question to 
Woodward County, Oklahoma, without 
the knowledge or consent of either the 
First National Bank of Geneseo or the 
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National Live Stock Bank of C) cago, 
They were seized by the Geneseo bank 
between the 19 and 20 of May ioc: and 
the Chicago bank within one year from 
the filing of the first mortgage in the 
office of the Register of Deeds of Clark 
County, Kansas, commenced this replevin 
suit in the district court to recover pos- 
session of the cattle, claiming under the 
mortgage which was executed to the 
Siegel-Sanders Live Stock Commission 
Company on Apri! 17, 1go1 and the Gene- 
seo bank claiming under the mortgage 
dated June 27, 1900 which was released 
by the Siegel-Sanders Live Stock Co after 
its assignment to the Geneseo bank 

Both banks acted in good faith. 

Held: It is insisted that the notes ex- 
ecuted on April 17, 1901 by Grimes to 
the Siegel-Sanders Company which were 
assigned to the National Live Stock Bank 
of Chicago were given as a renewal of 
the two notes dated October 24, tg00 to 
the Siegel-Sanders Company which were 
assigned to the Chicago Cattle Loan 
Company; but perhaps that is not ma- 
terial under our views of the law. 

The note of June 27, 1900 was assigned 
to the Geneseo bank for value in the 
ordinary course of business long before 
maturity and the assignment of the note 
carried the security with it, without 
the execution of a formal assignment of 
the mortgage. It follows that the Siegel- 
Sanders Live Stock Company had no legal 
or moral right to release the mortgage 
securing the note which it had assigned 
to the Geneseo bank and the execution 
and filing of the purported release was a 
fraud upon that bank. The bank never 
appointed the Siegel-Sanders Company its 
agent to collect the money nor did that 
company have an express or implied au- 
thority to do so, or to release the chattel 
mortgage which secured the same. 

But it is insisted that it was the duty 
of the Geneseo bank when it bought its 
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note from the Siegel Sanders Company, 
to also take and file an assignment of the 
mortgage securing it and that by not 
doing so, the Geneseo bank was guilty of 
negligence and the Chicago bank, having 
bought on the record as it found it, has a 
better right that the Geneseo bank. 

A long array of cases is cited to sup- 
port this position. The array is so formi- 
dable that, were it to be conceded that 
the statutes of Kansas require the trans- 
fer of a chattel mortgage given to secure 
the payment of a negotiable promissory 
note, to be evidenced by a formal assign- 
ment duly filed or recorded, we would 
readily admit this position, if the release 
filed was in due form and executed as re- 
quired by law; but after an examination 
of the laws of Kansas, we are fully per- 
suaded that they neither contemplate or 
require it; and it is universally admitted 
that the registration of an assignment of 
a mortgage is wholly the creature of 
statute and if the statute does not require 
an assignee to record his assignment, he 
isnot guilty of negligence in failing to 
do so. The formal assignment and trans- 
fer of the note is all that is necessary. 

The courts are reluctant to invade the 
domain of negotiable paper and impair 
its usefulness in commerce and banking 
transactions, by holding that assignments 
of mortgages given to secure it must be 
recorded where there is no positive stat- 
ute requiring such record. Dealing in 
commercial paper is the purpose of our 
banking system and there is no rule of 
law more thoroughly settled than that 
which protects a purchaser of such paper 
in good faith, before maturity, against 
equities not known to him. Thisis neces- 
Sary to inspire faith in it as security, and 
we are unwilling, unless required by posi- 
tive statute, to adopt a rule which would 
place upon that class of negotiable instru- 
ments, secured by chattel mortgage, a 
restriction which would compel its retire- 
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ment, except in the county where the 
mortgage is filed, from the channels of 
trade; and such would be the effect, for 
no person would invest his money under 
such circumstances without either exam- 
ining the record or having it examined 
by some responsible party. This would 
entail trouble and expense. ‘The courts 
should not, by reason of uncertain im- 
plications of statutes, destroy the market 
for commercial paper, or a considerable 
part of it, any more quickly than they 
would destroy the market for the great 
commerce of the country. 

The vooks are full of cases holding 
that the assignment of a deed of trust or 
a real estate mortgage must be recorded, 
or the assignee will not be protected 
against subsequent purchasers and en- 
cumbrancers in good faith; but in every 
one of these cases, sofar as we have been 
able to investigate, the courts held that 
the statutes on the subject of recording 
were sufficiently comprehensive to in- 
clude such instruments. ‘The Geneseo 
bank did all the law required it to do and 
acted in good faith ; while the Chicago 
bank accepted a second mortgage on cat- 
tle at a time when the Geneseo bank’s 
mortgage in law was unreleased, and it 
was Chargeable with the condition of the 
record at the time it bought its notes. 

Further held: Even if the Kansas stat- 
utes did authorize or require recording 
of an assignment of a chattel mortgage 
taken upon the transfer of a negotiable 
promissory note which it secures, the 
Chicago bank would be in no position to 
complain in this case because the release 
filed by the Siegel-Sanders Live Stock 
Company did not meet the requirements 
of law, not being acknowledged before an 
officer named in the statute and certified 
to as provided therein. 

The Geneseo bank is therefore entitled 
to priority of right in the cattle over claim 
of National Live Stock Bank of Chicago. 
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DEFENSE OF USURY UNDER LAW OF NEW YORK. 


Simpson v. Hefter, City Court of New York, Tria! Term, January, 190, 


Action by Simpson against Hefter on 
a promissory note. Defense, void for 
usury. Sustained. 

The note was as follows: 


New York, May 14, 190}. 
Four months after date I promise to 
pay to order of myself, one thousand dol- 
lars, at my office in New York City. 
$7,000. M. Marx. 


Indorsements: 
zr. M, Marx. 
2. Louis Hefter. 
3. Goldberg and Harrison. 

The note was indorsed by Marx and 
Hefter, without value, for the accommoda- 
tion of Goldberg and Harrison, who in- 
dorsed and delivered the same to Simpson 
for $940, which was $40 in excess of the 
legal rate of discount for 4 months thereon. 

Held: The defense of usury is sustained. 
A sale of accommodation paper is merely 
a loan of money, the purchaser being the 
lender and the seller the borrower. When 
Simpson purchased the $1,000 note for 
$940, he exacied thereby a promise to 
pay interest at a prohibitive rate, and 
the promise, by force of the statute, was 
void. Upon delivery of the note to him 
and the payment by him of the $940, the 
transaction was complete. The instru- 
ment did not take effect asavalid obliga- 
tion until discounted by Simpson. The 
circumstance that Simpson supposed he 
was purchasing an obligation which bound 
the parties whose names appeared upon it, 
does not relieve him, Neither maker nor 
indorser made any representations beyond 
the language contained in the contract. 

When a note has a valid inception, itis 


not usurious for the holder to sel! it for 
what it will bring. But if transferred at 
a discount beyond legal interest before 
its inception, the transaction is usurious. 
This note never had its inception until 
discounted by Simpson because suit could 
not have been maintained upon it prior 
to that time. This is the true test of 
distinguishing between a case where dis- 
count beyond the legal rate will render 


the transaction legal, by considering it 
the purchase of an instrument already 
perfect and available to the party holding 
it, and where it will be illegal as a_ usur- 
ious loan of money. And this rule is not 
confined to the case of accommodation 
paper, but extends to all cases where 
paper, though in the similitude ofa note, 
has no existence as between the imme- 
diate parties to it. 

Further held: Upon the question 
whether the defense of usury has been 
swept away by the passage of the Nego- 
tiable Instruments Law, we are bound to 
hold that it has not by the decision in 
Strickland v. Henry, 66 App. Div.23, which 
holds thatit hasnot. True, avery ingeni- 
ous and plausible argument in favor of 
the proposition has been essayed by ref- 
erence to certain sections of the law in 
question. But where the plaintiff is not 
a holder in due course, the argument of 
counsel in support of the contention falls 
to the ground. Section 91, Subdivisions 
3 and 4 of the N. I. L. defines such hold- 
er, among other things, as one who takes 
the instrument in good faith and without 
notice of any infirmity therein. By the 
evidence the burden was cast upon Simp- 
son to show these facts, which he neglect- 
ed todo. The presumption of his bona 
fides is established by the law in question; 
but when, as here, it was shown the note 
had no legalinception until its negotia- 
tion to plaintiff, it became his duty to es- 
tablish the fact that he became the hold- 
er under the circumstances stated. 
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NEW LEGISLATION. 


SYSTEM OF SCHOOL SAVINGS BANKS IN NEW YORK STATE. 


Chapter 568, Laws of New York, 1904. 
An act to amend section 131 of Chap- 
ter 689 of the laws of 1892 of the 
Banking Laws for the purpose of au- 
thorizing the organization of school 
savings banks in the public schools 
of this state. Became a law May 3, 
1904, with approval of the Governor. 
Passed, three-fifths being present. 


The people etc., do enact, etc. 

Section 1. Section 131 of Chapter 689 
of the laws of 1892 entitled “An act in 
relatior. to banking corporations” is here- 
by amended so as to read as follows: 

$131. Advertisements of unauthoriz 
ed savings banks prohibited—No bank, 
banking association, individual banker, 
firm, association, corporation, person or 
persons, shall advertise or put forth a 
sign as a savings bank, or in any way 
solicit or receive deposits as a savings 
bank, [except that it shall be lawful for 
the principal or superintendent of any 
public school or schoois in the state of 
New York or for any person designated 
for that purpose by the board of educa- 
tion or other school authority in which 
such school shall be situated to collect 
once a week or from time to time, small 
amounts of savings from the pupils of 
said school, the same to be deposited 
by the principal or superintendent on the 
day of collection in some savings bank of 
the state to the credit of the respective 


EXCLUSION 


Chapter 492 Laws of New York, 1904. 
An act to amend Chapter 689 of laws 
ot 1892 entitled “An act in relation 
to banking corporations.” Became a 
law April 29, 1904 withthe approval 


pupils from whom the money shall be col- 
lected, or if the amount collected at any 
one time shall be deemed insufficient for 
the opening of individual accounts, in 
the names of said principal or superin- 
tendent, in trust, and to be by him event- 
ually transferred to the credit of the re- 
spective pupils to whom the same belongs, 
In the meantime, said principal or super- 
intendent shall furnish to the bank a list 
giving the names, signatures, addresses, 
ages, places of birth, parents’ names and 
such other data concerning the respective 
pupils as the bank may require, and it 
shall be lawful to use the words “system 
of school savings banks” or “school sav- 
ings banks” in circulars, reports and 
other printed or written matter used in 
connection with the purpose of this law. 
Any bank, banking association, individual 
banker, firm, association, corporation, 
person or persons violating this provision 
shall forfeit to the people of the state for 
every offense the sum of one hundred 
dollars for every day such offense shall 
be continued. 

Section 2. This act shall take effect 
immediately. 


Nore.—Amendment consists in the insertion 
in the above section of the portion included in 
brackets, which provides for a system of school 
savings banks in the state of New York. 


OF FOREIGN TRUST COMPANIES. 


of the Governor. Passed, three 
fifths being present. 
Section 1. Section 156 of Chapter 689 


of laws of 1892, entitled ‘‘An act in re- 
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lation to banking corporations, is hereby 
amended so as to read as follows: 

§$ 156. Powers of corporation.—Upon 
the filing of any such certificate of au- 
thorization of a trust company, the persons 
named therein and their successors shall 
thereupon and thereby become a corpora- 
tion, and in addition to the powers con- 
ferred by the general and stock corpora- 
tion laws, shall have power: 

1. To act as the fiscal or transfer agent 
of any state, municipality, body politic or 
corporation; and in such capacity to re- 
ceive and disburse money, to transfer, 
register and countersign certificates of 
stock, bonds or other evidences of indebt- 
edness, and to act as agent of any corpora- 
tion, foreign or domestic, for any lawful 
purpose. 

2. To receive deposits of trust moneys, 
securities and other personal property 
from any person or corporation, and to 
loan money on real or personal securities. 

3. To lease, hold, purchase and convey 
any and all real property necessary in the 
transaction of its business, or which the 
purposes of the corporation may require, 
or which it shall acquire in satisfaction 
or partial satisfaction of debts due the 
corporation under sales, judgments or 
mortgages, or in settlement or partial 
settlement of debts due the corporation 
_by any of its debtors. 

4. To actas trustee under any mort- 
gage or bond issue by any municipality, 
body politic or corporation, and accept 
and execute any other municipal or cor- 
porate trust not inconsistent with the 
laws of this state. 

5. To accept trusts from and execute 
trusts for married women, in respect to 
their separate property, and to be their 
agent inthe management of such property, 
or to transact any business in relation 
thereto. 

6. To act under the order or appoint- 
ment of any court of record as guardian, 
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receiver or trustee of the estate any 
minor, the annual income of which shall 
not be less than one hundred dollars, and 
as depository of any moneys paid into 
court, whether for the benefit of any 
such minor or other person, corporation 
or party. 

7. To take, accept and execute any 
and all such legal trusts, duties and pow- 
ers in regard to the holding, management 
and disposition of any. estate, real or per- 
sonal, and the rents and profits thereof, 
or the sale thereof, as may be granted or 
confided to it by any court of record, or 
by any person, corporation, municipality 
or other authority; and it sha!l be ac- 
countable to all parties in interest for the 
faithful discharge of every such trust 
duty or power which it may so accept. 

8. To take, accept and execute any and 
all such trusts and powers of whatever 
nature or description as may be conferred 
upon or intrusted or committed to it by 
any person or persons, or any body poli- 
tic, corporation or other authority, by 
grant, assignment, transfer, devise, be- 
quest or otherwise, or which may be in- 
trusted or committed or transferred to 
it or vested in it by order of any court of 
record, or any surrogate, and to receive 
and take and hold any property or estate, 
real or personal, which may be the sub- 
ject of any such trust. 

9. To purchase, invest in, and sell 
stocks, bills of exchange, bonds and mort- 
gages and other securities; and when 
moneys, or securities for moneys, are 
borrowed or received on deposit, or for 
investment, the bonds or obligations of 
the company may be given therefor, but 
it shall have no right to issue bills to cir- 
culate as money. 

10. To be appointed and to accept the 
appointment of executor of or trustee 
under the last will and testament or ad- 
ministrator with or without the will an- 
nexed, of the estate of any deceased per- 
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son, and to be appointed and to act as 
the committee of the estates of lunatics, 
idiots, persons of unsound mind and 
habitual drunkards. ; 

11. To exercise the powers and possess 
the privileges conferred on banks and in- 
dividual bankers by sections fifty-five and 
fifty six of this act, subject to the restric- 
tions contained in said sections. Nosuch 
corporations shall have any right or pow- 
er to make any contract, or to accept or 
to execute any trust whatever, which it 
would not be lawful for any individual to 
make, accept or execute. No loan ex- 
ceeding one tenth of its capital stock, 
shall be made by any such corporation, 
(directly or indirectly) to any director or 
officer thereof and-such loan to such di- 
rector or officer shall not be made with- 
out the consent of a majority of the direc- 
No such corporation shall transact 
its ordinary business by branch office in 
any city not named in its certificate of 
incorporation or charter as the place 
where its business is to be transacted. 
No foreign corporation shall have or exer: 
cise tn thts state, any of the powers specified 
in subdivisions 1, 2, 4, 5, 6, 7, & 10, and 
11, nor have or maintain an office in this 


tors. 


state for the transaction of, or transact di- 
rectly or indirectly, any such or similar 


business. 


SURPLUS AND UNDIVIDED PROFI’ 


Chapter 479, Laws of New York, 1904. 
An act to amend the banking law 
relative to the investment of capital, 
surplus, undivided profits and depos 
its of trust companies. Became alaw 
April 28, 1904, with the approval of 


the Governor. 
being present. 


The people, etc., do enact as follows: 

Section 1. Section 159 of Chapter 689 
of the laws of 1892 entitled ‘‘An act in 
relation to banking corporations” as 
amended by Chapter 160 of laws of 1903, 


Passed, three-fifths 
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$2. This act shall take effect imme- 


diately. 


Nore.—The Amendment consists in the ad- 
dition to subdivisions 1 and 11, defining the 
powers of trust companies, of tae words italici- 
zed. The bill prevents foreign trust companies 
from doing a trust company business in New 
York. Heretofore certain of these trust compa- 
nies have done a trust company business in New 
York without being subject to the requirements 
of the banking law regulating trust companies. 
Senator Brackett who fathered this measure, said 
of it: ‘We propose to prevent foreign trust com- 
panies which, under the pretext of doing a regis- 
tration business, take deposits, send messengers 
about to take money and then draw checks, 
nominally on New Jersey trust companies, which 
read at the bottom ‘ Pay at Blank Bank in New 
York” The New York Clearing House stopped 
this some time ago.” 

The act it is seen specifically prevents foreign 
trust companies from acting as transfer agents, 
receiving deposits of money, acting as trustee 
under mortgages, accepting trusts for married 
women, acting as guardian, receiver or trustee, 
executing trusts in regard to the management 
of estates, accepting appointments as executor 
or trustee under wills, and exercising the powers 
and privileges conferred on banks and individual 
bankers. 

Heretofore foreign trust companies have been 
exercising these functions in New York City 
with a less capital than that required of trust 
companies organized under the law of New 
York state. 


CO.’S IN NEW YORK. 


is hereby amended to read as follows: 

$ 159. Investments of capital, surplus, 
undivided profits and deposits.—The capi- 
tal of every such corporation shall be in- 
vested in bonds and mortgages on unin- 
cumbered real property in this state to 
the extent of sixty per centum of the 
value thereof, or in the stocks or bonds 
of this state, or of the United States, or 
of any county or incorporated city of 
this state duly authorized by law to be 
issued. The moneys received by any 
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such corporation in trust may be invested 
in its discretion in the securities of the 
kind in which its capital is required to be 
invested, or in the stocks or bonds of any 
state of the United States, or in such 
real or personal securities as it may deem 
proper. No such corporation shall hold 
stock in any private corporation to an 
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amount in excess of ten per cent 
the capital, surplus and undivided 
of the corporation holding such . 

Sec. 2. This act shall take effec: 
mediately. 


NoTE.—The amendment consists in 
sertion of the words above italicized. 


DEFINITION OF QUORUM OF TRUST COMPANY DIRECTORS. 


Chapter 607, Laws of New York, 1904. 
An act to amend the banking law 
relative to the board of directors of 
trust companies necessary to form a 
quorum. Becamea law May 5, 1904, 
with the approval of the Governor. 
Passed, three-fifths being present. 


Section 1. Section 161, Chapter 689, 
laws of 1892, entitled ‘‘ An act in relation 
to banking corporations,” as amended by 
chapter 452 of the laws of 1896, as amend- 
ed by chapter 510 of the laws of rgo1, is 
hereby amended to read as follows : 


§ 161. Directors.—The affairs of every 
such corporation shall be managed and its 
corporate powers exercised by a board of 
directors of such number, not less than 
13 nor more than 30, as shall from time 


The 
board of directors necessary to form a quorum 
for transaction of business may be fixed by 
the organization certificate, or the by-laws ; 
such quorum shall not be less than one third 
of such board of directors, and in no case 
less than seven. No person can be director 
who is not the holder of at least ten shares 
of the capital stock of the corporation. 
The persons named in the organization 
certificate, or such of them respectively 
as shall become holders of at least ten 
shares of such stock, shall constitute the 
first board of directors, and may add to 
their number not exceeding the limit of 
thirty, and shall severally continue in office 
until others are elected to fill their respec- 
tive places. Within six months from the 


to time be prescribed in its by-laws. 


time when such corporation shall com- 
mence business, the first board of direct- 
ors shall classify themselves by lot into 
three classes, as nearly equal as may be. 
The term of office of the first class shall 
expire on the third Wednesday of January 
next following such classification; the 
term of office of the second class shall 
expire One year thereafter ; and the term 
of office of the third class shall expire two 
years thereafter. At or before the expi- 
ration of the term of the first class, and 
annually thereafter, anumber of directors 
shall be elected equal to the number of 
directors whose term will then expire who 
shall hold their offices for three years or 
until their successors are elected. Such 
election shall be held at the office of the 
corporation and at such time and upon 
such public notice not less than ten days, 
by advertisement in at least one newspaper 
approved by the superintendent of banks 
published in the city where such corpora- 
tion is located, as shall be prescribed in 
the by-laws. In case of failure to elect 
any director on the day named, the direct- 
ors whose terms of office do not that year 
expire, may proceed to elect a number of 
directors equal to the number in the class 
whose term that year expires, or such 
number as may have failed of re-election. 
The persons so elected together with the 
directors whose terms of office shall not 
that year expire shall constitute the board 
of directors until another election shall 
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be held according to law. Vacancies oc- 
curring in the intervals of election shall 
be filled by the board. Each director 
when appointed or elected shall take an 
oath that he will, so far as the duty de- 
volves on him, diligently and honestly ad- 
minister the affairs of such corporation, 
and will not knowingly violate, or will- 
ingly permit to be violated, any of the 
provisions of law applicable to such cor- 
poration, and that he is the owner in good 
faith and in his own right, of the number 
of shares of stock required by this sec 
tion, subscribed by him or standing in his 
name on the books of the corporation, 
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and that the same is not hypothecated or 
in any way pledged as security for any 
loan or debt. Such oath shall be sub- 
scribed by the director making it, and 
certified by the officer before whom it is 
taken, and shall be immediately trans- 
mitted to the superintendent of banks 
and filed and preserved in his office. 

Sec. 2. This act shall take effect imme- 
diately. 

NoreE.—Amendment consists in insertion of 
words above italicized in section 161 providing 
the requirement that to constitute a quorum not 
less than one-third of the total number of direc- 
tors is necessary, and in no case less than seven. 


INCORPORATION OF TRUST COMPANIES IN MASSACHUSETTS. 


An act relative to the incorporation of 
trust companies. Passed by the 
Massachusetts legislature, and was 
signed by the Governor on May 
25, 1904. 

Be it enacted, etc. 

SECTION 1. Fifteen or more persons 
who associate themselves together by an 
agreement in writing for the purpose of 
forming a trust company may, upon com 
pliance with the provisions of this act, 
become a corperation with all the powers 
and privileges and subject toall the duties, 
restrictions and liabilities set forth in all 
general laws now or hereafter in ferce re- 
lating to such corporations. 

Sec. 2. Said agreement shall set forth 
that the subscribers thereto associate 
themselves together with the intention of 


forming a corporation, and shall specifi- 
cally state:— 


First, The name by which the corpora- 
tion shall be known, 

Second, The purpose for which it is 
formed. 


Third, The city or town, which shall be 


within this Commonwealth, where its 


business is to be transacted. 
Fourth, The amount of its capital stock, 


and the number of shares into which the 
same is to be divided. 

Each associate shall subscribe to the 
articles his name, residence, post-office ad- 
dress and the number of shares of stock 
which he agrees to take. 

Src. 3. A notice of the intention of 
the subscribers to form such a trust com- 
pany shall be given to the board of com- 
missioners of savings banks. A _ notice 
in such form as said board shall approve 
shall be published at least once a week, 
for three successive weeks, in one or more 
newspapers designated by said board, and 
published in the city or tewn in which it 
is proposed to locate such trust company. 
Such notice shall specify the names of 
the proposed incorporators, the name of 
the corporation, and the location of the 
same, as set forth in the above mentioned 
agreement of association. Within thirty 
days after the first publication of said 
notice the subscribers to said agreement 
shall apply to said board for a certificate 
that public convenience and advantage 
will be promoted by the establishment of 
such trust company. If the board re- 
fuses to issue such certificate, no further 
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proceedings shall be had, but the applica- 
tion may be renewed after one year from 
the date of such refusal, without further 
notice or publication unless the board 
shall order the same. 

Sec. 4. The first meeting of the sub- 
scribers to the agreement of association 
shall be called by a notice signed either 
by such subscriber to the agreement of 
association as may be designated therein 
or by a majority of the subscribers to 
such agreement; and such notice shall 
state the time, place and purposes of the 
meeting. A copy of such notice shall, 
seven days at least before the day ap- 
pointed for the meeting, be given to 
each subscriber or left at his residence or 
usual place of business, or deposited in 
the post-office, postage prepaid, and ad- 
dressed to him at his residence or usual 
place of business, and another copy there 
of and an affidavit of one of the signers 
that the notice has been duly served shall 
be recorded with the records of the cor- 
poration. If all of the incorporators 
shall in writing, endorsed upon the agree- 
ment of association, waive such notice 
and fix the time and place of the meeting, 
no notice shall be required. ‘The sub- 
scribers to the agreement of association 
shall hold the franchise until the organi- 
zation has been completed. At such first 
meeting, or any adjournment thereof, the 
incorporators shall organize by the choice 
by ballot of a temporary clerk, by the 
adoption of by-laws and by the election 
in such manner as the by-laws may deter- 
mine of directors, of a president, of a 
clerk and of such other officers as the by- 
laws may prescribe. All said officers so 
elected shall be sworn to the faithful 
performance of their duties. The tem- 
porary clerk shall make and attest a re- 
cord of the proceedings until the clerk 
has been chosen and sworn, including a 
record of such choice and qualification. 

Sec. 5. The president, and a majority 
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of the directors who are elected 
first meeting, shall make, sign a: 
oath to, in duplicate, articles settin. 

(a). A true copy of the agree 
association, the names of the su! 
thereto, and the name, residence a 
office address of each of the offi 
the company; 

(b). The date of the first meeting and 
the successive adjournments thereof, if 
any. One of such certificates shall be 
submitted to the board of commissioners 
of savings banks, and the other, together 
with the records of the proposed corpora- 
tion, to the commissioner of corporations, 
who shall examine the same, and who 
may require such amendment thereof or 
such additional information as he may 
consider necessary. If he finds that the 
articles conform to the provisions of the 
preceding sections relative to the organi- 
zation of the corporation and that the 
provisions of section three have been com- 
plied with, he shall so certify and endorse 
his approval thereon. Thereupon the 
articles shall be filed in the office of the 
secretary of the Commonwealth, who, 
upon payment of a fee equal to one- 
fortieth of one per centum of the capital 
stock of said corporation as set forth in 
said articles, shall cause the same with 
the endorsement thereon to be recorded, 
and shall thereupon issue a certificate of 
incorporation in the following form :— 


such 
make 
orth: 
ent of 
ribers 
post- 
ers of 


COMMONWEALTH OF MASSACHUSETTS. 

Be it known that whereas (the names 
of the subscribers to the agreement of 
association) have associated themselves 
with the intention of forming a corpora 
tion under the name of (the name of the 
corporation) for the purpose (the purpose 
declared in the agreement of association), 
with a capital stock of (the amount fixed in 
the agreement of association), and have 
complied with the provisions of the stat- 
utes of this Commonwealth in such case 
made and provided, as appears from the 
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ariicles of organization of said corpora- 
tion, duly approved by the commissioner 
of corporations and recorded in this office: 
now, therefore, I (the name of the secre- 
tary), secretary of the Commonwealth of 
Massachusetts, do hereby certify that 
said (the names of the subscribers to the 
agreement of association), their associates 
and successors, are legally organized and 
established as, and are hereby made, an 
existing corporation under the name of 
(name of the corporation), with the pow- 
ers, rights and privileges, and subject to 
the limitations, duties and restrictions, 
which by law appertain thereto. 

Witness my official signature hereunto 
subscribed, and the great seal of the Com- 
monwealth of Massachusetts hereunto af- 
fixed, this day of , in the year 


[the date of the filing of the articles of 
organization |. 


The secretary shall sign the certificate 
of incorporation and cause the great seal 
of the Commonwealth to be thereto affix- 
ed, and such certificate shall have the 
force and effect of a special charter. The 
existence of every corporation which is 
not created by special law shall begin 
upon the filing of the articles of organi- 
zation in the office of the secretary of the 
Commonwealth. The secretary of the 
Commonwealth shall also cause a record 
of the certificate of the incorporation to 
be made, and such certificate, or such 
record, or a certified copy thereof, shall 
be conclusive evidence of the existence 
of such corporation. 

Sec. 6. Such corporation shall not is- 
sue any shares of stock until the par value 
of such shares shall have been actually 
paid in in cash, When the entire capital 
stock has been issued, a complete list of 
the stockholders, with the name,residence 
and post-office address of each, and the 
number of shares held by each, shall be 
filed with the board of commissioners of 
Savings banks, which list shall be verified 
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by the two principal officers of the cor- 
poration. Upon receipt of such state- 
ment said board shall cause an examina- 
tion to be made, and if, after such ex- 
amination, it appears that the entire capi- 
tal stock has been paid in in cash, and 
that all requirements of law have been 
complied with, said board shall issue a 
certificate authorizing such corporation 
to begin the transaction of business. It 
shall be unlawful for any such corpora- 
tion to begin the transaction of business 
until such a certificate has been granted. 

Sec. 7. Every trust company doing 
business within the Commonwealth shall 
at all times have on hand as a reserve an 
amount equal to at least fifteen per cen- 
tum of the aggregate amount of its de- 
posits, which are subject to withdrawal 
upon demand or within ten days. 

Not less than one-third of such reserve 
shall consist of lawful money of the 
United States and not less than one-half 
of the remainder of such reserve may 
consist of balances, payable on demand, 
due from any national banking associa- 
tion doing business in this Commonwealth 
or in the City of New York, and the bal. 
ance of said remainder may consist of 
bonds of the United States or of this 
Commonwealth, computed at their par 
value, which are the absolute property of 
such corporation. If such reserve is at 
any time less than said amount, the trust 
company shall not make any new loans 
until the required proportion between the 
agregate amount of its deposits and re- 
serves shall be restored. The board of 
commissioners of savings banks may notify 
any trust company whose reserve shall 
be below the amount required to be kept 
on hand to make good such reserve, and 
if such trust company shall fail for sixty 
days thereafter so to make good this re- 
serve, the commissioners may apply to a 
justice of the supreme judicial court to 
appoint one or more receivers to take 
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possession of the property and effects of 
said trust company and to close up its 
business, subject to such directions as 
may be from time to time prescribed by 
the court or a justice thereof. 

Sec. 8. Thisact shall take effect upon 


2 
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its passage, except the provisions +f sec- 
tion seven, which shall take effect as to 
existing trust companies only on the first 
day of September in the year nineteen 
hundred and four. Allacts or parts of acts 
inconsistent herewith are hereby repealed. 


EARLY CONVERSIONS OF STATE INTO NATIONAL BANKS 
JERSEY. 


IN NEW 


Certain omissions in directors’ certificates of authorization remedied. 


Chapter 147, Laws of New Jersey, 1904. 
A supplement to ‘‘ An act concerning 
banks and banking” (Revision of 
1899), approved March 24, 1899. 

Be it enacted, etc. 

1. When the directors of any bank in- 
corporated by this state have prior to the 
first day of July, 1865, filed with the Sec- 
retary of this State a certificate under their 
hand, setting forth that they have been 
authorized by three-fourths of the stock- 
holders in interest of said bank to settle 
its affairs and surrender its corporate pow- 
ers and privileges; and such bank has been 
reorganized as a banking association un- 
der the laws of the United States, such 
bank will be deemed to have surrendered 
its state charter, and all the assets, real 


and personal, of such bank shall be deem- 
ed and taken, by act of law and without 
any conveyance or transfer, to have be- 
come vested in and the property of the 
said banking association formed as afore- 
said under the laws of the United States, 
notwithstanding that the said directors 
have omitted to set forth in such certifi- 
cate that said stockholders had given their 
consent, in writing, to become an asso- 
ciation for carrying on the business of 
banking under the laws of the United 
States, and that the said directors intended 
to act in pursuance thereof. 

2. This act to take effect immediately. 

Approved March 28, 1904. 


A CHECK CLERK’S METHOD OF STEALING. 


Edwin P. Hoyt, of Brooklyn, who disappeared 
on April 7 leaving an aileged shortage of $22,000 
in his accounts as check clerk of the Chemical 
National Bank of New York, has been taken 
into custody and held for trial. As this clerk 
handled no cash it was, for some time, a matter 
of speculation among bank officers how he suc- 
ceeded in defrauding the bank of this amount 
of money. The following statement of Hoyt’s 
method of stealing, given by A. N. Birdsall, 
attorney for the Fidelity & Casualty Company, 
which was Hoyt’s surety, explains the matter : 

‘“* As senior clerk in the check department, it 
was Hoyt’s duty to examine all checks drawn 
on the Chemical National Bank coming through 
the Clearing House, and to see that the various 


accounts to which they were charged proved 
with the amount charged against the bank for 
checks by the Clearing House. 

“ He kept a personal account in the West Side 
Bank, where he deposited checks drawn to his 
order on the Chemical Bank and signed with 
fictitious names. 
course of business came to him from the Clear- 
ing House, and he destroyed them. To keep 
his nightly balance, he charged the amount of 
such checks to the certified check account, of 
which he also had charge. This threw the cer- 
tified check account out of balance ; but, as it 
was his duty to see that it proved with the gen- 
eral ledger from time to time, he simply reported 
falsely that it was all right.” 


These checks in the natural 
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SAVINGS BANK AND TRUST COMPANY SECTION. 


DEVOTED TO 


MATTERS OF ESPECIAL INTEREST 


TO SAVINGS BANKS AND TRUST COM- 


PANIES. 


HE legislature of New York State has enact- 

ed some important legislation with regard to 

trust companies. Probably the most im- 
portant piece of recent legislation is the exclusion 
of foreign trust companies from doing a trust 
company business in the state of New York 
This was effected by the passage of an amend- 
ment to 156 of the Banking Law, 
which defines the powers of trust companies. 
An addition to subdivision 11 of that section 
provides that “no foreign corporation shall have 
or exercise in this state, any of the powers speci- 
fied in subdivisions 1, 2, 4, 5, 6, 7, 8, 10 and 11, 
nor have nor maintain an office in this state 
for the transaction of, or transact directly or in- 
These 
subdivisions define the various functions of trust 


section 


directly, any such or similar business.” 


companies and, as shown, foreign trust com- 
panies are prchibited from exercising them in 
this state. The full text of section 156, as 
amended, is set forth in the law published in our 
department of ‘New Legislation,” so that it may 
clearly be seen how the law has been amended. 
An addition to subdivision 1 of section 156, 
adds to the power of New York trust compan- 
ies, power “to act as agent of any corporation, 
foreign or domestic, for any lawful purpose.” 
Another law affecting trust companies enacted 
by the recent legislature is an amendment to 
section 161 of che Banking Law relating to di- 
rectors of trust companies, providing a require- 
ment as to quorum. It is enacted that “ the 


board of directors necessary to form a quorum 
for transaction of business may be fixed by the 
Organization certificate, or the by-laws; such 
quorum shall not be less than one-third of such 
board of directors, and in no case less than 


seven.” The full text of this law will be found 
on page 412 in our department of legislation. 


Another piece of legislation affecting New 
York trust companies is the amendment of sec- 
tion 129, relating to investments of capital and 
deposits, by amending the provision that no 
trust company shall hold stock in any private 
corporation to an amount in excess of Io per 
cent. of the czpital of the corporation holding 
such stock, so as to add surplus and und.vided 
profits to the capital as a basis of calculating 
the ten per cent. In other words, the limit of 
investment by a trust company in stock of any 
private corporation is enlarged to ten per cent. 
of capital, surplus and undivided profits of the 
trust company. 


In the “Journal” for January tg04 we pub- 
lished the opinion of Attorney-General Cun- 
neen to the effect that the state banking law 
prohibited the practice of anything in the nature 
of a savings bank business in the public schools, 
whereunder the principal of a school might col- 
lect money from its pupils and deposit the same 
to the credit of the general account of the 
school in a local bank and after the amount 
brought by an individual pupil reached a cer- 
tain figure, say $25, have such amount trans- 
ferred to the account of such individual pupil in 
the bank, interest to be allowed on time de- 
posits by the bank, both for the general fund 
and the individual deposits, the object of the 
scheme being to encourage pupils in public 
schools to save money. 

The legislature have evidently deemed this 
practice of encouraging thrift and saving among 
public school pupils, a good one and have now 
legalized it. 

By an amendment to section 131 of the Bank- 
ing Law, (full text elsewhere published), they 
authorize the organization of school savings 
banks in public schools in the state and out- 
line a system under which the principal or super- 
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intendent may receive small amounts of savings 
from the pupils for deposit in some savings 
bank of the state, to the credit of the respective 
pupils, or in a general fund in the case of small 
deposits, to be eventually transferred to the 
credit of the individual pupil. 


NEW YORK SAVINGS BANKS ASSOCIA- 
TION. 


Annual meeting held at Chamber of Commerce—Resolu- 
tion against investment in new Rock Island bonds— 
Criticism of bills introduced for ‘selfish reasons*’—In- 
crease in number of depositors, 90,000 in 1963, but in 
deposits only $9,000,000. 


The eleventh annual meeting of the Savings 
Banks Association of the State of New York 
was held at the Chamber of Commerce on May 
12. A resolution was adopted declaring it un- 
wise for any savings bank in the State to invest 
in the proposed $163,000,000 bond issue of the 
Chicago, Rock Island and Pacific Railway Co. 

President Charles A. Schieren brought up the 
matter of railroad bond investments in his an- 
nual address, when he called attention to Bank- 
ing Superintendent Kilburn’s report that the 
savings banks holdings of United States bonds 
had fallen from $111,000,000 to less than $19,- 
000,000 in the last few years, while their hold- 
ings of railroad bonds had gone up from noth- 
ing to $177,000,000. 

The question of the Rock Island bonds was 
brought before the meeting on a report of the 
executive committee, which had been consider- 
ing the matter since January. The committee 
first decided that the bonds came within the 
law limiting savings bank investments, but call- 
ed on their counsel, George W. Wickersham, 
for an opinion. 

Mr. Wickersham held that the bonds were 
not a proper investment under the clause of the 
law, which says that the railroad’s bonded in- 
debtedness must not exceed three times its 
capital stock. Part of the Rock Island issue 
was to retire outstanding bonds, and State Super- 
intendent Kilburn made up his mind that the 
new bonds would be a lawful investment. 

Then the committee decided to ask the asso- 
ciation to disapprove the bonds as an invest- 
ment for savings banks funds and their resolu- 
tion was unanimously passed. 
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Mr. Kilburn, who made an addres 
suggestion to offer: 


Next winter, if I were you, I shou 
to get legislation to this effect: Befo 
road bond can become a legal invest 
savings banks it must be approved by this 
sociation in written form, to be filed wit 
Banking Department. 


Mr. Kilburn also called attention a; 
executive committee in its report to the 
making legal certain investments, wh e said 
were introduced “for selfish The 
committee cited as an instance of this Senator 
Marshall's bill to add to the list of savings bank 
investments “the first mortgage 5 per cent. 
bonds of the Utica, Clinton and Binghamton 
Railroad Company, the payment of the said 
bonds, both principal and interest, being guaran- 
teed by the Delaware and Hudson Canal Com- 
pany.” 


this 


ittempt 

V rail- 
for 
as- 


1 the 


the 
bills 


reasons 


“This bill,” says the report, ‘was introduced 
at the request of persons owning some of these 
bonds, with the sole object of increasing the 
value of their securities without any regard to 
the interest of savings banks.” 

President Schieren in his address said that 
the year 1903 had shown an increase of 90,000 
in the number of depositors in the State’s sav- 
ings banks. The increase in total deposits in 
1903 was only $9,000,000, the amount of with- 
drawals in that year being larger than in 1902 
by $22,000,000. He declared that the efforts of 
some trust companies, retail stores and other 
institutions to open savings departments with 
the help of the small steel banks were not prov- 
ing successful. 

These new officers were chosen: President, 
William B. Van Rensselaer, president of the 
Albany Savings Bank, Albany, N. Y.; first vice- 
president, James McMahon, president Emigrant 
Savings Bank, New York; second vice-president, 
Edward S. Dawson, president Onondaga County 
Savings Bank, Syracuse; third vice-president. 
Charles E. Hanaman, President Troy Savings 
Bank, Troy, New York; secretary, William G. 
Conklin, secretary Franklin Savings Bank, New 
York; treasurer, Samuel B. Styles, president 
North River Savings Bank, New York; execu- 
tive committee for three years: Alexander E. 
Orr, president South Brooklyn Savings Bank; 
Charles E. Sprague. president Union Dime 
Savings Bank, New York; David Hoyt, secretary 
Monroe County Savings Bank, Rochester, N. Y. 
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YORK TRUST COMPANIES ASSO- 
CIATION. 


NEW 


Independent trust company organization formed—Trust 
companies had been invited te join New York State 
Bankers’ Association provided they carried same cash 
reserves as state banks—Effect of independent organi- 


zation 


At last the trust companies of the state of 
New York have come together in a powerful 
Pursuant to invitations sent out 
from New York city about the middle of May, a 
meeting was held in that city on Friday May 27 
to effect the organization of the ** Trust Com- 
panies Association of the State of New York.” 
Fifty out of eighty companies were represented 
at che meeting which was called to order by 
George W. Young, President of the United 
States Mortgage & Trust Company. The organi- 
zation was approved without opposition, and 


organization. 


after a long discussion, articles of association 
were adopted. In these articles it is stated that 
the organization is the outgrowth of a desire “to 
form an association to promote the interests 
and general welfare of the trust companies in 
the state of New York, by affording, through 
meetings of the Association and otherwise, op- 
portunities for the discussion and consideration 
of questions affecting trust companies and by 
furthering personal acquaintance among the 
officers of its members.” 

Any trust company in the state is eligible to 
membership upon payment of the admission 
fee and annual dues required by the rules, 
which vary according to the size of the company. 
Companies having a capital and surplus of 

$500,000 or less pay annually $25; 

More than $500,000 but not more than $2,000,- 
000 pay annually $50; 

Over $2,000,000 but not more than $5,000,000 
pay annually $75; 

Exceeding $5,000,000 pay annually $100. 

The annual meeting of the Association will 
be held in the fall of each year. The officers 
elected were: 

President,George W. Young, President United 
States Mortgage & Trust Company, New York 
City. 

Vice-Presidents, Otto T. Bannard, President 
New York Security & Trust Co.; Theodore F. 
Miller, President, Brooklyn Trust Company; and 
Grange Sard, President Union Trust Company 
of Albany. 
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Executive Committee: Levi P. Morton, Presi- 
dent Morton Trust Company, N. Y. City; Fred- 
eric P. Olcott, President Central Trust Company, 
New York City; John E. Borne, President 
Colonial Trust Company, New York City; 
Henry C. Deming, President Mercantile ‘Irust 
Company, N. Y. City; George H. Southard, 
President Franklin Trust Company, Brooklyn; 
Julian D. Fairchild, President Kings County 
Trust Company, Brooklyn; William Nottingham, 
Vice-President Syracuse Trust Company, Syra- 
cuse; Seymour Van Santvoord, President Secu- 
rity Trust Company, Troy, and E. O. MeNair, 
President Commonwealth Trust Co., Buffalo. 

This action of the trust companies recalls the 
proceedings in recent years of the New York 
State Bankers’ Association with reference to in- 
cluding trust companies in their membership. 
At the annual Convention of that Associat.on 
held in October, 1902, in New York City, the 
Secretary reported: ‘There seems to bea grow- 
ing desire on the part of trust companies to join 
our Association, your Secretary having received 
numerous requests for membership. It would 
seem advisable to give this matter early con- 
sideration, as it is not unlikely that the trust 
companies will organize among themselves if 
they are not admitted to the Association.” 

At the last annual Convention of the New 
York State Bankers’ Associatiun, held at Sara- 
toga in September, the Council of Admunistra- 
tion reported: ** The question of admitting trust 
companies to membership was very fully dis- 
cussed (at the meeting of the Executive Council 
on January 21, 1903), and aresolution was adopt- 
ed requesting the various groups to consider 
ihe question and report thereon before recom- 
mendation be maae by the Council to the As- 
sociation.” Ata second meeting held July 29, 
“Group reports were received upon the propo- 
sition to admit trust companies to membership 
as follows: Groups 1 and 2—Absent; Group 3, 
favorable, provided trust companies admitted 
carried the same cash reserve as banks; Group 
4, same; Group 5, opinion divided; some mem- 
bers of the Group favoring a trust company 
section, similar to that existing in the American 
Bankers’ Association; Group 6, favorable, pro- 
vided trust companies admitted carried the 
same cash reserve as banks, and suggesting 
that legislation be enacted imposing reserve re- 
quirements upon all trust companies in the 
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state; Groups 7 and 8, favorable, provided trust 
companies admitted carried the same cash re- 
serves as banks. Upon motion, it was there- 
upon resolved that the Council of Administra- 
tion recommend that the New York State Bank- 
ers’ Associaticn welcome to membership such 
trust companies in the state as carried the same 
cash reserves as now required of state banks.” 

But, as seen, the trust companies of the state 
have now formed an independent organization. 
Prior to 1901 a point at issue between the banks 
and trust companies of the state was the mat- 
ter of taxation, statistics having proved that the 
trust companies paid a disproportionate share 
as compared with the banks. In that year the 
new tax system placed the banks and trust 
companies upon an equality in this respect, in:- 
pcsing a tax of one per cent. upon the capital, 
surplus and profits of both classes of institu- 
tions, without deductions. But the matter of 
required reserve is still a point at issue. The 
New York Clearing House has adopted a re- 
quirement of cash reserve for all trust compa- 
nies clearing through members, which has led to 
the withdrawal of a large number of companies. 
The legislature of the state has not, as yet, 
imposed any reserve requirement upon trust 
companies, although the legislature of Massa- 
chesetts, as shown elsewhere in this number, has 
enacted a reserve requirement of all trust com- 
panies in that state. This matter of reserve is, 
therefore, one of controversy and difference of 
opinion between banks and trust companies in 
New York, and there are other questions, hav- 
ing relation tothe special interests of trust com- 
panies, upon which an independent organiza- 
tion will probably result in a more decided ex- 
pression of opinion and united action than if 
such companies were affiliated in an association 
of the banks. Therefore, for the present, at all 
events, we have two independent financial or- 
ganizations in the state of New York, namely, 
the New York State Bankers’ Association, and 
the newly organized Trust Companies’ Asso- 
ciation; or, rather three, if we include the Sav- 
ings Banks Association of the State. 


INCORPORATION OF TRUST COMPAN- 
IES IN MASSACHUSETTS. 


General law passed for their incorporation—Board of Com- 
missioners of savings banks given absolute power to 
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grant or refuse incorporation—Fifteen 
required, one-third cash on hand, not 
half the remainder on deposit in a nat 
Massachusetts or New York City, and » 
U. S. or Massachusetts bonds. 
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The first general law for the inco: 
trust companies in Massachusetts 
passed by both houses of the legisla 
ceived the approval of the Governo 
25th. 

Heretofore trust companies in Massachusetts 
have been specially chartered, but since the year 
1888 there has been a law in existence r: gulating 
their business. 

The present bill, with variousamendments, was 
defeated last year because the Governor insist- 
ed on all applications for charters by trust com- 
panies being approved by the board of savings 
bank commissioners, and would not sign the 
bill unless it was so worded. Last year's bill 
did not have this provision. The present bill is 
deemed satisfactory to all concerned. 

In view of the recent action of the trust com- 
panies in New York city, section.7 of the bill is 
of especial interest, as it requires all trust com- 
panies to keep a reserve of 15 per cent.; one- 
third in lawful money, one-third in balances pay- 
able on demand due from any national bank in 
Massachusetts or New York city, and the re- 
maining third may consist of United States bonds 
or those of Massachusetts commonwealth. 

It will be observed that the banks designated 
as depositories of the deposited portion of the 
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been 
and re- 
on May 


reserve of Massachusetts trust companies are 
national banks exclusively. While such portion 
may be kept in the city of New York, it must be 
kept with a national bank; a state bank or trust 
company in New York city will not do. 

The law of 1888, as we understand, was not 
applicable in its entirety to trust companies 
specially chartered prior to that time, excepting 
so far as they voluntarily adopted its provisions. 
Some of the Boston companies never adopted 
the provisions of the section of the law of 1888 
in regard to a reserve, even though it was not 
compulsory that any portion of the reserve 
should be kept in the form of cash. 
natural therefore, that some of these companies 
should object to the new law under which the 
15 per cent. reserve requirement is compulsory, 
which brings all the trust companies in the 
state under the same provisions of law in regard 
to reserve. But the law is now passed and is 


It was 
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generally regarded as a wise measure, conducive 
to the general welfare. 

The full text of the new law is published 
in our department of “ New Legislation” in this 
number, on page 413. 


GENERAL BANKING BY TRUST COM- 
PANIES. 


A debate upon the subject ‘Resolved, that trust compan- 
ies should be permitted to transact a general banking 
business,’ between members of St. Paul and Minne- 
apolis Chapters, American Institute of Bank Clerks, 
won by the former. 


An interesting debate was recently held at 
Minneapolis between members of St. Paul and 
Minneapolis Chapters of the American Institute 
of Bank Clerks. The subject was: ‘ Resolved, 
that trust companies should be permitted to 
transact a general banking business.” The 
Minneapolis members, Lyman E. Wakefield, A. 
V.Gardner and E. C. Phinney supported the 
affirmative, while G. M. P. Pridham, Joseph M. 
Anderson and Ira C, Oehler, of St. Paul, main- 
tained the negative. 

The question was ably argued on both sides, 
but the judges decided in favor of the St. Paul 
members. The line of argument made by the 
winning side is shown by the following synopsis 
of the points made by each of the speakers on 
that side. 

Mr. Pridham argued: 

The right way to look at the business of a 
trust company or that of a bank is to think first 
of the safety of other people’s money placed in 
the care of either of those institutions; to think 
what that safety means to so many as against 
the profits to a few. 

I shall try to show that, when a trust com- 
pany undertakes to do a banking business be- 
sides the regular work of a trust company, it is 
making mistakes as follows: 

a. It is mixing two separate lines of busi- 
ness. 


' 


b. It is offering unfair and needless com- 
petition. 


c. It is running risks not right for a trust 


company, though right enough for a 
bank. 


a. The name of a trust company is very wide 
IN meaning; it covers a variety of functions: 
Investment of money; Safe Deposit; Insurance 
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(title or fidelity); Fiscal Agency; Trustee; Execu- 
tor; Administrator; Guardian. 

Most trust companies combine two or more 
of these functions—some nearly all. 

The first trust companies in this country— 
organized nearly 100 years ago—were expressly 
forbidden to do banking and this is still barred. 
These first companies began with life insurance 
and annuity business mainly, but soon found 
the regular trust business so great that they 
turned their attention chiefly to that. Their 
figures of to-day are amazing; yet, in spite of 
their immense separate field of work, they are 
trying more and more to compete with the regu- 
iar banks. 

Now a trust company would better be called a 
trustee. Its purpose is to invest money placed in 
its care so that that money shall be perfectly 
safe (government bonds, etc.); shall make a 
modest return to its owners, but not be made 
to earn as much as possible for those who 
place it out. 

The purpose of a bank is equally to invest 
other people’s money safely, but with reasonable 
safety only; not with absolute certainty as in 
the case of a trust company, but so that the 
largest possible profits shall be made for stock- 
holders. To do this a bank must take commer- 
cial risks which a trust company does not take. 

A trust company invests for its clients for 
their benefit, and not for its own profit, A 
bank lends its depositors’ money either to them 
or to others, for its stockholders’ profit but not 
for that of the depositors. It is easily seen how 
widely apart are the two kinds of investing or 
placing. The managers of a bank will, of course, 
see to it that unduly great risks are not run, not 
merely for the depositors’ sake, but also for the 
safety and life of their bank and their own in- 
terests in it. A bank shares in business risks 
with the borrower. 

A trust company is a trustee. Its invest- 
ments are tied up. A bank is organized to take 
in money and put it out again quickly and easily 
—to keep it moving, and help trade and busi- 
ness along their way or over tight places and 
hard times. A bank is a place where money 
left can be drawn at any time. Therefore a 
trust company which attempts to do a_ banking 
business is mixing two distinct lines. 

b. Needless competition. Trust companies 
are found only in large cities, where banks of 
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all kinds are already plentiful. This is offering 
needless competition and dangerous, also, for 
it is possible for a city to have tuo many banks 
forits wants. There will not, or there may 
not, be enough business to divide. Unfair com- 
petition is very likely to breed unfair ways of 
doing business; then surely will come trouble 
—action in offering interest that banks do not— 
and perhaps wreck. 

Banks must carry reserve, while trust com- 
panies need not. This fact would make unfair 
competition. Or, if a trust company were made 
to keep a reserve, it would have so much less 
to invest, and, therefore, banking business 
would not be profitable to it. 

A Trust Company may invest as banks may 
not. This fact makes their competition unfair, 
especially as against national banks, which may 
not lend on real estate security or make the 
long time loans that a trust company may. 
Again I say it is clear that there would be con- 
fusion as well as unfairness 

c. Risks not right for a trust company though 
quite so for a bank. A trust company be- 
ing a trustee should not take the commercial 
risks which are one of the great features of 
regular banking, and without which it would be 
but a small business. If commercial banks had 
to insist on such safety as trust companies re- 
quire they could make hardly any loans in com- 
parison with what they now do. 

There is danger tor a trust company in over- 
stepping the trustee line. 

There would be a temptation to make profits 
a feature of their business, whereas the purpose 
of a trust company is safety only. 

There would be the risk of neglecting trust 
duties proper, in looking after investment of 
demand deposits. Risk of using trust funds as 


ANNUAL ELECTION IN 


The Board of Consuls of New York Chapter, 
American Institute of Bank Clerks, held its 
annual meeting Thursday evening June gth, to 
elect officers for the year ensuing. 

Aspirited contest developed for the Presidency 
between Messrs. O. H. Cheney and J. A. Neil- 
son, resulting in the election of Mr. Neilson, of 
Brown Bros. & Co., by a majority of four votes. 
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banking funds. Risk of runs by demand de- 
positors, when help might not be given as banks 
help one another. 

A trust company asking demand deposits 
would say “What is forbidden is not therefore 
wrong of itself, and what is not forbidden may 
be done.” 

Any one has the right to say, “I will pay for 
use of money entrusted to me.” 

The points made by Mr. Anderson were these: 
By permitting trust companies to transact a 
general banking business, unnecessary competi- 
tion is created. The present facilities afforded 
by banking institutions are adequate for the 
business needs of the country. It would be un- 
fair to permit trust companies to conduct a 
banking business because such companies are 
not required to carry a reserve, and trust com- 
panies do not offer the same protection to de- 
positors because of no reserve. Furthermore, 
by engaging in a general banking business with- 
out the proper laws, they endanger the trust 
funds. On general principles it is not desirable 
to permit an institution holding trust funds to 
branch out into a variety of enterprises. This 
is an age of specialization, and trust companies 
should be confined to the special business for 
which they are created. 

Mr. Oehler argued that trust companies have 
powers not granted to banks, and need not 
compete with banks to make their business suc- 
cessful. The business of banks is to make a 
profit for their stockholders with their depositors 
money. The duty of trust companies is to get 
the best returns for the trusts which they repre- 
sent from the funds in their possession as trustee. 
The bank sells money, while the trust company 
sells its services; the business is distinct, and 
should remain so. 
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Other officers were chosen as follows: N. D. 
Alling, Nassau Bank, First Vice-President; W 
I. Day, People’s Bank, Second Vice-President; 
E. N. Wilson, Hanover National Bank, Secre- 
tary and Treasurer; L. J. Grinin, New York 
County Bank, Chief Consul; and F. W. Knol- 
hoff, Irving National Bank, Secretary to Board 
of Consuls. 
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HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


The names and places of those submitting inquiries are published, unless special request 


For unpublished replies, of a private nature, a reasonable charge is made. 


Caiculation of Interest On Six Months Note. 


YorRK, PA., May 28, 1904. 
Editor Banking Law Journal : 

DEAR SiIR:—Kindly answer in the next “Jour- 
nal” the following : 

How is the interest calculated legally on a 
note running six months at 6 %? Is it based on 
months, or the actual days; say a note of $5,000, 
dated May Ist, 6 months, with interest at 6%. Is 
the interest $150, or 184 days, $153.33. The 
note is an ordinary promissory note between in- 
dividual drawers and endorsers. What is the 
legal interest that can be collected ? 

Yours truly, INQUIRER. 


Answer.—The law of Pennsylvania pro- 
vides that the lawful rate of interest for 
the loan or use of money, in all cases 
where no express contract shail have been 
made for a less rate, shall be six per cent. 
perannum. There is no statute which 
provides or requires that for purpose of 
calculation, a month shall be considered 
the twelfth part of a year, or six months, 
ahalf year. Hence, it would seem that 
the creditor upon a $5,000 six months, 
six per cent. note, dated May rst, would 
be legally entitled to receive, if insisted 
upon, interest for the 184 days from May 
ist to and including November rst, figur- 
ed at 184-365ths of a year, namely, $151.- 
21 and would not be restricted to one- 
half year’s interest, or $150. 

It would not be legal, however, to fig- 
urethe interest on the basis of 184—-36oths, 
and charge $153.33 interest, for 365, and 
not 360 days, constitute the year. 


The supreme court of Pennsylvania 
said in a recent case:* 

“In regard to the calculation of inter- 
est the strict legal rule is certainly tocom- 
pute it according to the actual time, three 
hundred and sixty-five days to the year. 
But it is the custom in banks and some 
other kinds of business where calcula- 
tions of interest are required frequently, 
to compute it for the sake of convenience 
at thirty days to the month and twelve 
months to the year. The result when 
calculated for a year is of course the same, 
the exact six per cent. on thesum involv- 
ed, and the difference in amount for 
fractions of a year is usually so small as 
to be unimportant.” 

It may be said in passing that there is 
a conflict of judicial authority to be noted 
upon the legality of the “bankers” mode 
of computing interest at 30 days to a 
month, twelve months to the year, in the 
absence of a legalizing statute. Insome 
states, it is held usury, where more than 
legal interest figured on 365 days to a 
year is exacted; in other states, as in 
Pennsylvania the method is judicially 
sanctioned and declared not usurious; 
while in still others, statutes exist author- 
izing this mode of computation. 

This method, of course, sometimes re- 
sults in a fraction over, and sometimes a 
fraction under, the legal rate of interest. 


* Pool v. White, 175 Pa. St. 459, 474. 
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In the case of the note in question, it 
would result in less interest, six months 
or a half a year, only yielding $150 while 
the actual number of days, proportioned 
to 365, yields $151.21. But if the note 
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at six months, was dated Novembe: 
then the $150, under mode of computing 
a month as a twelfth of a year, would be 
slightly in excess of the legal interest fig- 
ured on basis of 181-365ths of the 


Ist, 


year. 


Appropriation of Payment By Discount Clerk. 


A creditor has no right, when tendered payment by his debtor of a check or bill larger than the amount of 


the debt, 


to appropriate the difference to another debt of the debtor, where the latter objects. 


, Pa., May 19, 1904. 
Lditor Banking Law Journal : 

DEAR SIR:—Will you be kind enough to an- 
swer the following question through the law de- 
partment in your valuable Journal ? 

A makes note to B, which is passed for value 
and discounted for B by bank; is renewed a 
numbes of times; and on a certain maturity is 
dishonored and remains past due for some six 
months. In the meantime B has other paper 
discounted by bank; and, in taking up one of 
these subsequent notes, presented to the dis- 
count clerk for payment of same a check suffi- 
cient to lift the note just due and the first men- 
tioned note dishonored some 6 months previous. 

The discount clerk, after paying the note, re- 
tained enough from the proceeds of the check to 
pay A’s dishonored note, together with accrued 
interest on same. Is his position inthe matter 
tenable, or can B recover from the bank ? 

SUBSCRIBER. 


Answer.—The case is this: B is debtor 
to a bank on a past due note, and is also 


indebted on a note just maturing. To 
pay the latter, B tenders the bank acheck, 
the amount of which is more than suffi- 
cient to cover both notes. The discount 
clerk, over B’s objection, takes out pay- 
ment for both notes. 

Clearly, the discount clerk had no legal 
right, B objecting, to withhold more than 
*he amount of the note, payment of which 
was tendered. If A owes B two notes of 
$50 each, and tenders B a hundred dollar 
bill for the express purpose of payment 
of one note only, and to receive back 
the change, and B refuses to-give the 


change tut retains the whole hundred 
dollars in satisfaction of both notes, such 
a state of facts would probably be suffi- 
cient to constitute the crime of larceny; 
and in civil law, payment of money not 
voluntarily made, but through coercion, 
is recoverable. 

To forcibly seize money in a debtor's 
possession for his debt, his creditor must 
obtain judgment and have execution 
levied. A creditor cannot be his own 
judge, jury and sheriff; and where a man 
gives over a bill for the purpose of mak. 
ing a payment and receiving change, it 
has been held that he does not voluntar- 
ily part with the possession of and prop- 
erty in the money, so that the withhold- 
ing of the same is not larceny. It was said 
by the New York Court of Appeals in a 
case where a man tendered a $50 bill in 
payment of a small debt and the change 
was refused him, “the delivery of the 
bill and the giving of the change were to 
be simultaneous acts, and until the latter 
was paid, the transaction was not com- 
plete. Until the change was returned, 
neither possession nor property in the 
bill passed, and in the meantime the bill 
remained in legal contemplation under 
the control and in the possession of the 
prosecutor. ’’* 

Presumably the check tendered in the 
present case by B in payment of one of 
the notes was not drawn by himself, but 
by some one else, but it is not stated 


* Hildebrand v. People, 56 N. Y. 394. 
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whether it was drawn on the bank to 
which payment was tendered, or upon an 
outside bank. In the latter case, the 
views above stated would apply with es- 
pecial force. In the former case, there 
has been some discussion and question 
whether, when a debtor to a bank pre- 
sents to it for payment, a check drawn 
upon itself, the bank has any legal right, 
over objection of debtor, to retain check 
and withhold the proceeds in satisfaction 
of the debt due it. It has been decided, 
however, that the bank has no such right. 

In the case stated, therefore, it would 
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seem clear that the discount clerk had 
no legal right, when tendered a check for 
a larger amount in payment of a specified 
debt with the intention that the differ- 
ence should be returned, to take out 
sufficient to pay another debt. The debt- 
or would clearly have a right of action 
against the bank to recover the money 
so withheld as not voluntarily paid; but 
here, probably, he would be defeated by 
set-off of the debt owing by him, and it 
would seem that his redress for such a 
proceeding would probably be had, if at 
all, by enforcement of the criminal law. 


Use of Seal On Release of Mortgage. 


THATCHER BRO’S BANKING CO. } 
LoGAN, UTAH., May 19, 1904. § 
Editor Banking Law Journal: 

DEAR SIR:—A state bank has issued a re- 
lease of mortgage which is in proper form with 
the exception that the corporate seal is not af- 
fixed. Is it invalidated by the omission ? 

We shall be pleased to have you reply through 
your magazine, and we thank you cordially in 
advance for your courtesy. 

Yours truly, H. E. HATCH, Cashier. 


Answer.—The release is valid without 


a seal. By chapter 57 of laws of Utah of 
1890, concerning conveyances, and provid- 
ing for the cancellation and discharge of 
mortgages and deeds of trust, it is pro- 
vided: ‘* Hereafter it shall not be neces- 
sary to use private seals on any instru- 
ment of writing in this territory.” Utah 
is now a State, and section 1976 of the 
Revised Statutes of 1898 makes the same 
provision, using the word ‘‘ state” instead 
of ‘‘territory.” 


UNIFORM SYSTEM OF FIGURING INTEREST ON BONDS. 


An agreement having been reached by all the 
prominent dealers in State, county and city bonds 
relative to the basis for computing bond interest, 
the following announcement was made on May 
27th by Foster & Lounsbery, who took the initia- 
tive in the matter : 

“ The undersigned bankers and dealers in State, 
County and City bonds, desiring to have a uni- 
form system of figuring interest, hereby agree 
that on and after this date they will pay for and 
receive said bonds with interest figured on the 
basis of 360 days to the year, months and days, 
this being the basis on which interest is paid by 
all municipalities, and that they will maintain 
this system under any and all circumstances. 

Signed: Vermilye & Co., Harvey Fisk & 
Sons, National City Bank of New York, by F. 
A. Vanderlip, vice-president; N. W. Harris & Co., 
Farson, Leach & Co., Goldman, Sachs & Co., 
Moffat & White, First National Bank of the City 
of New York, by C. D. Backus, cashier; Esta- 


brook & Co, Allen Sand & Co., Blair & Co., 
Blake Bros. & Co., Speyer & Co., Fisk & Robin- 
son, Dominick & Dominick, Spitzer & Co., Simon 
Borg & Co., Spencer Trask & Co., W. S. Fan- 
shawe, Foster & Lounsbery, Hallgarten & Co., 
Rhoades & Richmond, Harriman & Co., E. D. 
Shepard & Co., Kountze Brothers, Lawrence 
Barnum & Co., J. P. Morgan & Co., Hollister & 
Babcock, Strong, Sturgis & Co., Edward Sweet 
& Co., Joseph Walker & Sons, Rogers & Gould, 
Ladenburg, Thalmann & Co., Lazard Freres, 
William Salomon & Co., F.S. Smithers & Co., 
Baring, — 7 & Co., J. & W. Seligman & Co., 
R. L. Day & Co., Blodgett, Merritt & Co., Red- 
mond, Kerr & Co., N. W. Halsey & Co., T. W. 
Stephens & Co., George M. Hahn, J. Willet Hall, 
George C. White, Jr., E. F. Hutton & Co., Clark, 
Dodge & Co., Schafer Bros., O'Connor & Kahler. 
We certify that the above is a true copy of an 
agreement that was signed by the institutions 
and firms cited for the purposes therein stated, 
and that the original document is held by us.’ 





THE BANKING LAW JOURNAL. 


RECENT BANKERS’ CONVENTIONS. 


TEXAS. 


The twentieth annual convention of the Texas 
Bankers’ Association was held at El Paso, May 
3,4 and 5. In his annual address, A. V. Lane, 
President of the Association, congratulated the 
bankers on the general prosperity. On the 
subject of bank money orders he said the Texas 
bankers are awaiting the action of the American 
Bankers’ Association as furnishing the quickest 
and most complete solution of the question, On 
behalf of the committee appointed to consider 
the advisability of renewing the cipher code, the 
President reported no real need for such a cipher. 
The President congratulated the bankers upon 
the reversal by the Supreme Court of the 
judgment of the lower court in the Landa case, 
under which banks were held responsible for 
grades and weights in bills of lading attached 
to drafts handled by them for their customers. 
The President reported that the district system 
is now securely established. 

A resolution was adopted for closer busi- 
ness relations between the banks of Texas and 
the people of Indian Territory and Oklahoma. 
A resolution was also adopted recommending 
to the people of Texas the adoption of the pro- 
posed amendment to the state constitution, au- 
thorizing the incorporation of state banks of dis- 
count and deposit, under such proper rules and 
restrictions as the legislature may hereafter de- 
termine for their regulation and control. The 
new Officers are: President, W. H. Rivers, of 
Elgin; First Vice-President, J. L. White, of 
McKinney; Second Vice-President, C. A. Beas- 
ley, Richmond; Secretary J. W. Butler, Clifton; 
Treasurer, Sam. Webb, Albany. 


KANSAS. 


The seventeenth annual convention of the 
Kansas Bankers’ Association was held May 17, 
18 and 19 at Wichita. G.W. McKnight, the 
President, in his annual address referred to the 
rapid and satisfactory increase in the member- 
ship and congratulated the bankers upon the 


extremely favorable conditions which existed 
not only in the banking but in all classes of 
business. One weak spot in the business situa- 
tion, however, was the low price of cattle. The 
President reported a substantial growth in the 
volume of business transacted in the insurance 
department of the Association and also discuss- 
ed the needed legislation affecting the banking 
interests. C. L. Brokaw, the Secretary, made 
a comprehensive report covering details of the 
Association and business movements during the 
year. 

During the three days session addresses were 
made upon numerous subjects as follows: 

“Cleaner Paper Money; Proper Collateral for 
Government Deposits;” by A. C. Jobes, of 
Wichita. 

“Laws Needed and How to Get Them In 
1905; Hon. P. W. Goebel, Louisburg. 

“Neatness and System In the Office ;”’ Miss 
Marie A. Meyer, Hutchinson. 

“Credits ;” Mr. Frank W. Yale, St. Joseph, 
Mo.. 

“The Banker As a Collector;” 
Joseph, Whitewater. 

“Currency ;’’ Congressman Calderhead, Marys- 
ville. 

“Our Silent Partners; Mr. C. Q. Chandler, 
Medicine Lodge. 

“ Burglar Proof Safes ;” Mr. Joseph Callender, 
Chicago, IIl. 

“The Present Status of Cattle Paper In the 
Light of History ;” Mr. O. L. Benton, Oberlin. 

“Recent Decisions Affecting Kansas Bank- 
ers ;” Thomas B. Paton, New York. 

“ Hands Off of Everything Doubtful ;” Mr.W. 
W. Bowman, Concordia. 

“Bank Forgers and Forgeries ;” 
Marley, Oswego. 

“The Country Banker,” Mr. John T. Denton, 
Grenola. 

“ The Banker in Politics ;’ Hon. Grant Hor- 
naday, Fort Scott. 

“ Asset Currency and Branch Banks;” Mr. 
W. C. Robinson, Winfield. 

*‘ The Outlook ;” Mr. P. I. Bonebrake, Topeka. 


Mr. J. D. 


Mr. J. W. 





RECENT BANKERS’ CONVENTIONS. 


The social features of the Convention bore 
full evidence of Kansas hospitality. 

Resolutions were adopted favoring the enact- 
ment of the Negotiable Instruments Law; in- 
dorsing the Gaines Clean Money bill which was 
introduced at the last session of Congress ; favor- 
ing an equitable trust deed clause in the mort- 
gage law; favoring competitive bids for the 
state's bank deposits ; favoring the proposition 
that dunning drafts be accompanied by a fee 
when sent to a bank to be collected ; and provid- 
ing for rewards for the arrest and conviction of 
bank burglars. 

The attendance at the convention was in point 
of numbers one of the largest in the history of 
the association, and great interest and enthu- 
siasm were evinced in the proceedings. The 
Kansas bankers have a business-like way of 
doing things which yields results, and attendance 
at a convention of Kansas bankers is not only a 
pleasure, but an education in many branches of 
useful knowledge to those who are fortunate 
enough to participate. 

The officers for the ensuing year are: Presi- 
dent, J. B. Adams, Eldorado; Vice-President, 
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C. L. Brokaw, Kansas City, Kansas; Secretary, 
W. W. Bowman, Concordia; Treasurer, C. F. 
Henson, Paola. 


CALIFORNIA. 


The eleventh annual convention of the Cali- 
fornia Bankers’ Association was held at Los 
Angeles on May 19, 20 and 21. James K. 
Lynch, the President, in his annual address, re- 
viewed the history of banking in the state and 
discussed present conditions. J. A. Graves, 
President ofthe Farmers & Merchants Nat. Bank 
of Los Angeles discussed the moral duties and 
obligations of the banker. Herman Silver, the 
State Bank Commissioner, reviewed the bank- 
ing conditions of the state. W. C. Patterson, 
of Los Angeles, made an address upon ‘Finan- 
cial Futilities,”’ and Lovell White of San Fran- 
cisco discussed the taxation of mortgages as 
affecting rates of interest. 

The officers for the next year are: President, 
A. H. R. Schmidt, San Francisco; Vice-Presi- 
dent, Frank Miller, Sacramento; Treasurer, G. 
W. Kline, San Francisco; Secretary, R. M. 
Welch, San Francisco. 


AN ENCOURAGING OUTLOOK. 


During the early spring months much anxiety 
was felt throughout the country lest the wheat 
crops would be seriously injured by the long, 
hard winter and the cold, backward spring. To 
obtain direct information on this subject for the 
purpose of forming an opinion as to the busi- 
ness conditions in general, the National Bank of 
North America, of Chicago, sent out a letter 
about the middle of May to several hundred of 
their correspondents located in various parts of 
the wheat, corn and cotton belt, with the follow- 
ing questions attached. 

1. What is acreage of growing wheat in your 
section as compared with acreage of former years? 

2. How far advanced is the growing plant, as 
compared with the same date of previous years ? 

3. Is the plant strong and healthy ? 

4. Is the ground in good condition ? 

5. What yield do you expect as compared with 
the yield of previous years ? 

6. What is the general condition of the farm- 
ers in your vicinity ? 


7. Do you anticipate good business this sum- 
mer and fall? If not, why? 

These letters covered territory from North 
Dakota on the North to Oklahoma and Texas 
on the South, Kansas and Nebraska on the 
West, and Ohio on the East. 

A correspondent of the “ Journal’ was per- 
mitted to look over the replies to these inquiries, 
and it was found that in very few instances were 
there any discouraging reports. On the whole 
the reports would indicate an average crop. In 
some instances, where the winter wheat was re- 
ported damaged, the ground had been plowed 
and replanted in spring wheat or corn, which 
would go far to sustain the average 

Thus it is that our pessimistic friends will have 
time to make a few more predictions before the 
country is in the throes of any serious set back. 
Ninety cent wheat, fifty cent corn and twelve 
cent cotton, with a prospect for an average crop 
of each, is not good food for the pessimist’s brain. 
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INCREASING 


The Mercantile Trust Company, of St. Louis, 
has recently absorbed the American Central 
Trust Company of the same city, paying $165 
per share for a majority of the latter company's 
stock. The American Central was organized 
in 1902 with a paid up capital of $1,000,000 and 
a surplus of $500,000, It has paid regular divi- 
dends of 6 per cent. and has accumulated an 
undivided profit account of $40,000. According 
to its last statementit had deposits amounting to 
$1,816,692, and its business was regarded as of 
the gilt-edge kind. 

Since the Mercantile became known as one of 
the big institutions of the Westit has had nu- 
merous opportunities for taking on other prup- 
erties of its kind, but it has adhered closely to 
the policy of safety in investments, and has 
therefore avoided such deals, which makes its 
wisdom in the present instance all the plainer. 
The growth of the Mercantile Trust Company 
is one of the leading features of the financial 
development of the Mississippi Valley. Organ- 


ITS POWER. 


ized in November, 1899, with a capital of $750,- 
ooo and a surplus of $800,000, eighteen months 
had barely elapsed ere its capital was in- 
creased to $1,500,000 and its surplus raised to 
$2,000,000. In June, 1902, the capital was in- 
creased to $3,000,000 and $4,600,000 added to 
the surplus, bringing the latter up to $6,600,000 
and giving the company an available capital of 
$9,600,000. This sum has since been increased 
to over $10,000,000 by the accumulation of an 
undivided profit account of more than $4c0,000, 
making the company one of the strongest of its 
kind in the country. Ithasa line of deposits 
in excess of $13,000,000. 

The prime factor in the success of the Mer- 
cantile is the efficiency of its executive staff, 
headed by Festus J. Wade, and backed by a 
board of directors of great strength in the com- 
mercial and financial world. That the company 
is destined to still greater achievements is ap- 
parent to every observer of business affairs 


THE LAKE SHORE AND MICHIGAN SOUTHERN RAILWAY. 


The late George M. Puliman once said, “Give 
the American people something good and they 
will pay for it.” The Lake Shore & Michigan 
Southern Railway Company not only gives the 
people something good, but it has long been 
their policy to give the traveling public the very 
best service that modern mechanical skill and 
human ingenuity can devise and construct. 

The magnificent train over this line, known 
as the ‘‘zoth Century Limited,” not only excels 
any train in America in luxurious equipment, 
but it is the fastest long distance train in the 
world. [tis a boon to the business man, to 
whom a day means so much, and a delight to 
those who seek and admire great speed. Just 
twenty hours on this great train between New 
York and Chicago. And, so conveniently ar- 
ranged are the hours of leaving New York or 
Chicago, that a busy man can transact, prac- 


tically, a day’s business in either city before 
leaving and arrive in the other in time to havea 
full day. 

The Lake Shore and New York Central Rail- 
way Company were the first to recognize that 
the great interchange of commerce between the 
two cities required a service of this kind, and it 
is the only line between the two great business 
centers that meets those requirements. 

In addition to this wonderful train, the train 
known as the “Lake Shore Limited” is another 
palatial hotel on wheels that runs between the 
same two cities in twenty four hours. Every 
comfort and convenience that can be found in 
the first class hotels of to-day, are to be had 
on these trains. 

Besides these trains there are numerous other 
finely equipped trains over this line that are 
superb in every particular. 

















In connection with the organization of na- 
tional banking associations under authority of 
and subsequent to the date of the passage of 
the act of March 14, 1900, comparison of the 
reports of condition made to the Comptroller of 
the Currency on February 13, 1900, and March 
28, 1904, is interesting with respect to changes, 
increases, etc., which occurred in each geographi- 
cal division of the country. In the aggre- 
gate there was an increase in the number of 
associations of 1,628, andin aggregate resources 
of $1,931,084,902. The increase in capital stock 


was $152,890,287; surplus and other profits, 


AMONG THE BANKS. 


NATIONAL BANK STATISTICS. 





$210,659,732; circulation outstanding, $180,- 
995,654, and in individual deposits, $772,623,824. 
Stated in percentages, the number of banks in- 
creased 45 per cent.; aggregate resources, 41 
percent.; capital, nearly 25 per cent; surplus 
and profits, 60 per cent; individual deposits, 31 
per cent.; circulation, approximately, 90 per 
cent. The loans and discounts increased from 
$2,481,000,000, in round numbers, to $3,544,- 
000,000, or about 43 per cent. The specie and 
other lawful- money holdings increased $140,- 
971,267, or nearly 30 per cent. 






A WELL DESERVED PROMOTION. 


Samuel S. Campbell, who for eight years has 
been assistant cashier of the Merchants Na- 
tional Bank, of New York, has been elected 
cashier to succeed Wm. B. T. Keyser, who re- 
signed on account of ill health. 

Mr. Campbell, although yet a young man, has 
been engaged in the banking business for over 
eighteen years. He entered the Fifth Avenue 
Bank in 1885, from whence came so many 


prominent bank officers in down-town New 
York banks. He passed through the various 


Andrew McNally, vice-president of the Chi- 
cago National Bank, and the head of the pub- 
lishing house of Rand, McNally & Co., Chicago, 
died in his beautiful California home at Alta- 
dena, a suburban town of Los Angeles, on Sat- 
urday, May 7th. He was taken ill with severe 
chills two days previous, which developed into 
pneumonia, and his demise was sudden and 
unexpected. 

Mr. MeNally’s death was a severe shock to 
his many friends and business associates in 
Chicago as well as to the community in which 
he took so much interest in that picturesque 
spot at the base of the Sierra Madre mountains 
in California. 

Andrew MeNally began life as a printer, and 
he soon became a master in his calling, which 
is evidenced by the reputation of the firm he 
was instrumental in building up. He has been 





OBITUARY. 


departments of that institution, and in 1896 he 
was appointed to the position he has so success- 
fully filled since that date. 

Albert S. Cox, who has been chosen assistant 
cashier, in place of Mr. Campbell, has been in 
the Merchants National for a number of years, 
and his promotion was made strictly upon his 
merits. 

The many friends of Mr. Keyser, the retiring 
cashier, will regret lo learn of his illness, and 
wish him a speedy recovery. 









prominently identified with the development of 
Chicago for close toa half century, and in his 
death the city loses one of its foremost citizens. 





John Johnston, vice-president of the Marine 
National Bank, of Milwaukee, Wis., died at his 
residence in that city on Tuesday, May 31st, 
after an illness of several weeks. 

Mr. Johnston had long been identified with 
the banking interests of Milwaukee, having en- 
tered the old Wisconsin Fire and Marine In- 
surance Bank when a boy. His business train- 
ing under his uncle, Alexander Mitchell, who 
was the founder of the bank, was of great value 
to him in later years. He rose to the position 


of cashier, and upon the reorganization of that 
bank into the Marine National, he became its 
vice-president, and remained in that position 
until his death. 


COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending June 13, 1903, and June I1, 1904, respectively, 


together with a computation of the proportionate increase or decrease of deposits for the year 


BANKS. 


Bank of N. Y., N. B. A... 


Bank of the Manhattan Co. . 
Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 

National City 

Chemical National 
Merchants’ Exch. National. . 
Gallatin National 

Nat. Butchers & Drovers’. . 
Mechanics & Traders’ 
Greenwich 

American Exchange Nat... 
Nat Bank of Commerce... . 


Nat. Bank of N. America.. - 


Hanover National 
Irving National 


Citizens’ Central National. . 


National Shoe & Leather... 
Corn Exchange 


Importers & Traders’ Nat.. 
National Park 

East River National 
Fourth National 

Second National 

First National 

N. Y. National Exchange. . 
Bowery 

N. Y. County National 
German-American 

Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National 

Garfield National 

Fifth National 


First National, Brooklyn... 
Liberty National 

N. Y. Produce Exchange... 
New Amsterdam National.. 
Astor National 


Totals 


Loans, 
1903. 


Loans, 
1904. 





-1$ 16,062 GOO 


19,579,000 
12,308,500 
1 3,052,000 
19,037,100 

4,630,000 


124,256,600 


11,809,000 
4,584,000 
10,265,700 
4,425,300 
6,796,400 
4,718,000 


20,309,000 
14,257,100 
20, 140,000 
21,538,900 

3,485,000 

159,621,800 

23,940,800 
5,535,100 
8,468,600 
1,917,100 
4,026,000 
2,444,000 

29,695,000 

164,320,700 

22,625,500 
3,155,400 
6,129,200 
2,069,000 

16,354,100 

44,143,600 


21,575,700 
9,300,000 
98,597,300 
7,838,600 
3,023,000} 
4,416,000} 
3,518,100} 
41,171,900 
9,124,000 
2,742,600 
2,827,200 
11,838,800 
7,569,100 
2,467,200 
8,597,400 
3,490,000) 
13,170,000 
4,393,000 
11,116,500 
5,034,100) 
5,809,700 
4,743,000 








Deposits, 
1903. 


$ 18,841,000}! $ 14,217,000 


23,183,000 
i 3,658,600 
12,937,000 
20,743,500 
4,275,000 
108,200,600 
23,351,600 
5,274,800 
4,997,800 
2,781,500 
4,018,000 
1,682,200 
20,61 3,000 
58,001,100 
20,419,700 
4,188,100 
6,028,600 
2,598,500 
12,862,100 
52,016,500 
4,846,000 
7,998,400 
2,925,300 
6,337,000 
6,422,100 
30.508,000 
5,123,000 
19,832,000 
61,379,000 
1,324,800 
18,452,900 
10,334,000 
61,167,100 
6,028,500 
3,204,000 
4.838,000 


3.177.300 
44,508,700 
9,712,500 
3-566, 500 
4,928,300 
11,718,400 
7,679,600 
2,688.700 
9,682,700 
3,502,000 
13,722,000 
4.701,000 
8,936,100 
4,332,900 
6,929,900 
4,590,000 








+ Deposits, | Per Cent. of 


190}. 


$ 18,190,000 


30,553,000} 3 


16,857,70¢| 


| Inc. Dee. 


20,340,000! 57.2) 


23,250,800, 


3.247,000| .... 24 


161,795,200) 
23,814,100} 
6,072,200) 


6,308, 300| 2 


2,391,100) 
4,814,000) 
2,376,500) 
23,317,000 
154,844,500 


19,891,800) .... 2.5 
4,128,700] .... 


6,274,300, 
2,757,200) 
15,604,400] 
58,623,500) 
5,756,000 


18,713,200) 13 


2,958,200) 


SI 


6,302,200) . ne 
8,380,700) 3 


36,960,000) 
7,233,000 
21,320,000 
80, 345.000) 
1,291,100} 
24,592,800 


9,763,000] .... 


102,906,000) 
7,350,300) 
3,626,000| 
5,911,000) 
3,378,200) 

53,432,100 
9,927,300 
3,582,100 
5.284.400) 

12,545,000) 


‘ non ww = © 


7,626,100] .. a 
2,464,500) .... 
11,677,700} 20 


3,928,000 


15,111,000) 10 
4,700,000] .... |.--- 


9,694,300 
5,453,900) 


on 


6,797,800) .. ie 


4,769,000) 





8 


————— 


— 





$8 32,498, 100 $1,042,093,300) $81 £,144,900)11,109,231 ,200| 
i 


+ United States Deposits included, $23.363.800. 





